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Arbitration of Subcontracting 
Disputes: Management Discretion v. 
Job Security * 


One of the most troublesome areas of grievance 
arbitration concerns the subcontracting of work which 
members of a bargaining unit have done or are able 
to perform. The real difficulties stem from the fact 
that most collective bargaining agreements are silent 
on this subject. 

The aim of this note is to describe the theories used 
by parties and arbitrators, to present a detailed dis- 
cussion of awards, including an analysis of recurring 
factual situations involving subcontracting, and, hope- 
fully, to offer some tentative conclusions on the proper 
resolution of this problem. 


THE RESPECTIVE THEORIES 


A. Management’s View 

Management regards the right to subcontract as be- 
ing one of its prerogatives. If a collective agreement 
is viewed as a contract of limitation, then all rights not 
explicitly surrendered to the union are retained by 
management. Furthermore, should the labor agree- 
ment contain a management rights clause specifically 
reserving for the company the right to direct opera- 
tions and work forces, company representatives regard 





* Condensed from an article by Asher Rabinowitz, published 
in 37 New York University Law Review 523-542 (May 1962) and 
printed with permission from New York University Law Review. 
Business address: New York University Law Review, Vanderbilt 
Hall, Washington Square South, New York 3, New York. Single 
copy price $2.00. 
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this as an express confirmation of their view. Manage- 
ment reasons that where the contract is silent on the 
issue of subcontracting, this means that the company 
retains the right as a part of its prerogative of direc- 
tion. Moreover, if the company has contracted out in 
the past without objection, its agents will argue that 
this practice constitutes a mutual interpretation of the 
agreement permitting such action. 


B. The Union’s View 


The union frequently claims that the recognition 
clause in the labor contract impliedly limits the com- 
pany’s right to subcontract to the detriment of mem- 
bers of the bargaining unit. As a result of the sub- 
contract, members of the unit otherwise able to work 
are laid off or are prevented from obtaining promo- 
tional or overtime benefits. 

The union may also make use of two other clauses. 
The seniority clause, inter alia, gives the employees 
with the longest period of service the first chance for 
promotions, and protects them in times of layoff by 
requiring the company to relieve all junior workers 
first. The job classification provision merely states, 
with or without detailed description, the names of the 
jobs assigned to union members. If men are laid off 
without regard to seniority, or if a job is abolished, 
the union will contend that the subcontracting violates 
the above clauses. 


C. The Arbitrator’s View 


Most arbitrators have limited management’s rights 
somewhat, but have adopted varied and contradictory 
theories to justify their decisions. Under an early view 
management had the right to subcontract, absent bad 
faith (i. e., an intentional attempt to harm the union). 
Another approach taken by some arbitrators is to limit 
the right to contract out if union members are laid off 
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while their work is being performed by the contractor 
on the employer’s premises. Moreover, subcontracting 
which narrows the size of the bargaining unit has been 
prohibited by some arbitrators. An extreme and ap- 
parently conflicting view is that management is free to 
subcontract absent a specific restriction in the contract. 
Most of these theories limiting management’s right to 
subcontract are based upon the view that the recogni- 
tion clause has been breached. 


AN ANALYSIS OF THE AWARDS 


Published arbitration awards concerning subcon- 
tracting can be divided, albeit arbitrarily, into three 
groups. The first involve functions which are “an- 
cillary” to the production and maintenance operations 
of a firm, that is, those which are not necessary to 
manufacture a product or repair the machines which 
make it. The other two groups concern disputes over 
subcontracting production or maintenance work. The 
contracting out of maintenance or production, since it 
involves greater numbers of union men, can raise vital 
questions of job security. By contrast, ancillary sub- 
contracting disputes pose the least serious problems. 


A. Ancillary Awards 

Guards—Company action in replacing union guards 
with those of a private agency is often the subject of 
grievance arbitration by unions. Factually, the evi- 
dence before the arbitrators usually discloses that the 
wage rates of the agency guards are much lower than 
those of union watchmen. These detective services 
offer additional advantages though, as armed men and 
constant agency supervision may increase the security 
of the plant. Since these advantages represent clear 
economic justification for the subcontracting, in most 
of the awards the company has prevailed. 
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Cafeteria operations—Management, faced with loss- 
es from self-operation of cafeteria facilities, may seek 
to subcontract the operation to an industrial caterer. 
Two cases aptly illustrate the conflicting factual data 
on which arbitrators’ decisions are based. 

In both Linde Co. and Celanese Corp. of America the 
companies, in an effort to diminish losses, gave the 
work to a caterer and laid off their own staffs. In 
Linde, the independent caterer operated a large scale 
business which serviced many factories. In Celanese, 
however, the caterer did not conduct a large business 
and was actually controlled by the company. The ar- 
bitrator decided for the company in Linde and for the 
union in Celanese. 

Trucking, salvage and waste removal operations— 
The awards in this area of dispute show most clearly 
that arbitrators are influenced by the economic ad- 
vantages of subcontracting. The subcontracting of 
trucking, salvage and waste removal operations rarely 
presents situations in which management actions can 
be interpreted as attempts to undermine the union or 
escape the wage bargain. 

Jamtorial services—The awards show that manage- 
ment’s contracting out of janitorial services has often 
met with disfavor. Arbitrators have rejected company 
claims that their janitors are unsatisfactory and that 
the contractor’s methods are more efficient. Instead, 
they have stressed the fact that work on the employer’s 
premises is being given to nonbargaining-unit person- 
nel. According to this rationale, the stability of the 
unit is upset, and a job is wiped out in violation of 
the agreement which provided for the position. Fur- 
thermore, some arbitrators have accepted union con- 
tentions that if the company can get rid of its janitors 
by subcontracting, it can rid itself of the entire union 
by the same process. 

In the janitorial disputes [the company] usually 
cannot show any reason, save a decrease of wages, for 
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the change. That one janitor is more efficient than 
another is very difficult to prove. Therefore, con- 
fronted with little showing of actual economic benefit 
other than lower wage rates, arbitrators have kept 
the company to its bargain. 

Ancillary functions in general—A review of these 
disputes shows that arbitrators rarely limit the com- 
pany’s right to subcontract if the latter is able to put 
forward facts independent of lower wages to support 
its move. These legitimate business considerations suf- 
fice, and arbitrators do not weigh them against the 
status of the bargaining agent or the job security of 
the workers. Arbitrators have, in these cases, given 
management’s reasonable views the benefit of the 
doubt. They have not substituted their own concep- 
tions of good business judgment for those of the com- 
pany. 


B. Maintenance Awards 

Maintenance is a term covering many different types 
of work. Thus, disputes over the contracting out of 
this work run the gamut from “emergencies” and “one- 
shot” affairs through major overhaulings and long- 
term arrangements. Only a sampling of the many types 
of controversies in this area will be attempted. The 
survey will begin with the simpler “emergency” dis- 
putes, and conclude with an illustration of wholesale 
subcontracting of maintenance operations. 

Central Soya Co. involved a typical “emergency” 
subcontracting situation. After a bad snow storm the 
road to the company’s experimental farm was blocked 
by drifts. Because state authorities had been unable 
to clear a path, the animals at the farm were endan- 
gered. Although the company had its own bulldozer, it 
decided to use the services of an independent contractor 
who owned a larger one. The arbitrator decided for 
the company. As in the ancillary cases, since manage- 
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ment’s decision was reasonable, it was not upset. Few 
factors supported the union objection, for it was clear 
that the company was not trying to secure a lower wage 
rate or undermine the union. 

“One-shot” cases, involving single subcontracts of 
long or short duration, also represent an area in which 
management’s action has generally been upheld. It is 
clear that the one-shot subcontract does not seriously 
affect the status of the bargaining unit. Past practice 
plays a very important role in the decision of one-shot 
controversies. If a company can demonstrate to the ar- 
bitrator that it has given out such work in the past 
without objection, the union will have great difficulty 
in showing the impropriety of the action in the dis- 
puted case. 

Another area of union-management conflict con- 
cerns the subcontracting of “new construction.” Here 
the issue is usually whether the action taken has in- 
volved major changes in the company’s plant beyond 
the capabilities of the maintenance crew, or simply 
routine work which they could have performed. A 
finding that the work was major or new generally pre- 
cludes a successful union objection. 

Volunteer Electric Cooperative presents a more vex- 
ing maintenance subcontracting problem, since the em- 
ployer’s decision seriously affected the size of the bar- 
gaining unit. The cooperative discharged about a 
quarter of its own employees, at the same time con- 
tinuing to give other work to a subcontractor. The 
union objected, but the arbitration panel held for the 
cooperative. The panel ruled that the subcontract did 
not violate the labor agreement since all workloads 
had declined, thus justifying the discharges. An analy- 
sis of the facts of the award reveals that the decline in 
workloads should not have been the controlling factor 
in the panel’s decision. The facts show that the co- 
operative’s employees lacked the requisite skills to 
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perform the work done by the subcontractor. The panel 
should have so stated, and disposed of the case on that 
ground. 


C. Production Awards 


The subcontracting of production functions poses 
grave questions for grievance arbitrators. Whole de- 
partments may be abolished, and frequently many mem- 
bers of the bargaining unit are involved. Reynolds 
Metals Co. illustrates some of these problems. The com- 
pany began making a new product. Unfortunately 
many of the orders made up at the plant proved to be 
unsatisfactory to the purchasers. The company then 
began a slow discontinuance of the department, giving 
the work to contractors. In deciding for the company 
the arbitrator stressed the experimental nature of the 
undertaking. To hold for the union in these cases would 
probably discourage new ventures by management, and 
thus deprive both parties of the benefits of the profits 
and jobs resulting from successful undertakings. 

Two other awards of a similar nature involve the 
question whether a company may rid itself of a non- 
essential production operation. In each case, the com- 
pany, engaged primarily in another line, decided that 
its printing department was uneconomical. In one, the 
company discontinued the department completely, 
while in the other it drastically curtailed its opera- 
tions. The proof at each arbitration hearing showed 
that the company presses were obsolete and that the 
cost of replacement was prohibitive. The newer ma- 
chines of the contractors decided for the company on 
the basis of these unquestionably valid economic rea- 
sons. 

Perhaps the most serious situation arising out of the 
subcontracting of production work is the elimination 
of a vital production department. In A. D. Juilliard 
Co. a textile manufacturer had suffered severe finan- 
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cial losses and as part of a general retrenchment cam- 
paign increased the workload of its mending room 
department. The union claimed that its members could 
not work under the new schedule. Compromise ar- 
rangements failed to resolve the controversy so the 
company gave the work out to local custom houses. 
Working conditions at these houses were poor, and 
wages were substantially below union scale. The arbi- 
trator upheld the union’s claim that the arrangement 
violated the recognition clause, since the company had 
“fractured” the bargaining unit. 

Management cannot subcontract the entire operation 
of an essential production department. This should be 
so despite economic advantages which the company 
might realize through a changeover. To permit such 
subcontracting could destroy the union and make a 
mockery of the recognition clause in the labor agree- 
ment. The criterion for resolving disputes concerning 
the subcontracting of essential production operations 
should be the extent to which inroads are thereby made 
on the bargaining unit. 


SUMMARY AND CONCLUSION 


Union interests are weakest in the ancillary subcon- 
tracting conflicts. Therefore, arbitrators have usually 
been extremely reticent to overturn management’s 
judgment, if based on sound business reasons other 
than a desire to secure lower wage rates. 

Emergency and one-shot maintenance disputes pre- 
sent much the same pattern as the ancillary cases. Com- 
pany interest in efficiency and prevention of damage 
to its property predominate. Then too, past practice 
frequently serves to condone the disputed exercise of 
power by management. A company should not be 
forced to bear the burden of a possible suit for breach 
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of contract if earlier arrangements were not objected 
to by the union. 

Where an employer discharges employees as a re- 
sult of the subcontracting of maintenance work the 
real issue is: Could the employees have done the work 
given out? If this question is answered in the affirma- 
tive, the arbitrator should order reinstatement. On the 
other hand, if company employees do not have the skills 
to do the work given to the independent, lower wage 
rates, though an aggravating factor, should be irrele- 
vant. 

It is in the production area that the most vital ques- 
tions of efficiency and job security are posed to arbi- 
trators. Yet, even here companies should not be sad- 
dled with an unproductive function unnecessary to the 
successful manufacture of their products. Nor should 
the right of management to venture into new areas be 
restricted by arbitrators. Attempts to maintain un- 
economical appendages for the sake of job security 
are self-defeating. 

Of course, the company should not be permitted to 
destroy the union through subcontracting. Rarely, 
however, do companies actually make such attempts, 
save in desperate circumstances. 

Arbitrators, despite their multiplicity of approaches, 
have wisely refrained from any wholesale invasion of 
management’s right to subcontract. They have, with 
rare exception, limited intervention to instances where 
the company, intentionally or unwittingly, has contra- 
vened the wage bargain. Arbitrators have recognized 
that the proper place for limiting management’s dis- 
cretion is not at the arbitration hearing but at the 
bargaining table. 

Arbitrators, by their awards, should endeavor to 
make clear to both sides that management’s right to 
subcontract is extremely broad, and that the union can- 
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not succeed in limiting that right through arbitration 
unless company action is in bad faith or a breach of the 
wage bargain. 

It would indeed be a misfortune if courts and arbi- 
trators were to adopt different standards for deciding 
subcontracting disputes. Surely the wisdom distilled 
from a factual analysis of arbitration awards is an 
“important treasury of experience” that should not be 
ignored. 
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Avoiding Written Grievances: 
A Successful Program * 


Introduction 


Negotiating a new contract is a significant part of 
collective bargaining. But it is the day-to-day admin- 
istration of a contract that determines how well the 
objectives of the contract are realized that most in- 
fluences the development of a constructive relationship 
between the contracting parties. 

A key activity in contract administration is griev- 
ance handling. By examining the development of griev- 
ance machinery in a large, multiplant manufacturing 
company, we hope to provide insights applicable else- 
where. The company is the International Harvester 
Company (I-H); the union is the United Automobile 
Workers (UAW). 

During most of the postwar period the grievance 
machinery at I-H did not function effectively. Contract 
administration was characterized by a multitude of 
written grievances and many heated discussions. Vari- 
ous measures were tried—control was centralized, spe- 
cial agreements were signed, grievance handling pro- 
cedures were altered—but the machinery continued to 
function improperly. Gradually, through informal 
talks and experimentation, top officials from the com- 
pany and the union managed to set the stage for a 
significant departure in the method of handling work- 
ers’ complaints. 





* Condensed from an article published by Robert B. McKersie 
and William W. Shropshire, Jr., in The Journal of Business, 
Volume XXXV, 135-152 (April 1962) and printed with permission 
from The Journal of Business. Business address: The Journal of 
Business, The University of Chicago, Chicago 37, Illinois. Single 
copy price $2.25. 
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In December, 1959, a program of avoiding written 
grievances by emphasizing oral handling of complaints 
was inaugurated. Generally, its impact has been salu- 
tary—contentious discussions have ceased; problems 
are being settled out on the floor; relationships have 
improved within, and between, union and management; 
and the tenor of contract negotiations has become more 
harmonious. However, there is one troublesome possi- 
bility, namely, that localized grievance settlements 
may not conform to central policy. 

This company and union faced a problem which is 
common in labor-management relations today—the 
problem of too many grievances. They solved it by 
reversing a trend which is common in collective bar- 
gaining today—the trend toward increased formality. 


Historical Background 

I-H, with more than twenty factory and raw material 
operations in the United States, and with numerous 
foreign subsidiaries, is the world’s largest tractor and 
farm-implement manufacturer. Relations between 
management and production and maintenance workers 
at I-H were influenced by rivalry between two unions: 
the UAW and the Farm Equipment Workers (FE). 
The UAW, which initially had organized workers only 
in the automotive operations, emerged as the dominant 
union following the FE’s expulsion from the Congress 
of Industrial Organizations (CIO) in 1949 for Com- 
munist domination. By 1955 all former FE locals had 
voted to affiliate with the UAW. 

As of 1960, the UAW represented 36,332 employees 
in some 15 plants. I-H also bargained with 27 other 
unions, mostly craft unions. These represented some 
15,500 employees in 260 bargaining units. 

At I-H, the use of formal grievance machinery goes 
back many years. When the first labor-management 
agreements were signed in the late 1930’s, specific pro- 
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visions for grievance machinery were incorporated. At 
first, this machinery contained six steps. Since 1955, 
the grievance procedure has operated as follows: step 
1, between the employee and/or steward, and the fore- 
man; step 2, between the union grievance committee 
and the plant industrial-relations group; and step 3, 
arbitration. 

By far the most notable characteristic of contract 
administration at I-H has been a plethora of grievances 
at all levels. For example, during the six-year period 
from 1954 through 1959, more than 48,000 grievances 
were appealed to the last stage. Approximately 70 per 
cent of the grievances discussed in the first step were 
appealed to the second step of the machinery, and 
about 40 per cent of those heard at the second step 
were appealed to the third. 

The limited fall off in grievances at the first two 
levels produced an overwhelming buildup at the last 
level. Once during the 1955 agreement, some 12,000 
grievances were pending arbitration. 

Many grievances—too often important policy griev- 
ances—remained unreviewed and unresolved for sev- 
eral years. When the 1955 agreement was signed, for 
example, some 1,500 grievances had to be carried for- 
ward; when the 1959 agreement was signed, some 3,600 
grievances had to be carried forward. 

When a delayed case finally came to hand, it was 
difficult, given the age of the grievance, for central 
personnel to verify disputed facts, or to acquire addi- 
tional facts. The contract requirement that settlement 
be made retroactive to the date of submission of each 
grievance created another rigidity. 

Naturally, a grievance situation of this magnitude 
created much irritation at the local level. The strike 
became a way of punishing the company for poor con- 
tract administration. 

During the course of the 1955 and the 1958-59 nego- 
tiations the parties attempted to resolve all backlogged 
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grievances, but due to their number and age this proc- 
ess required considerable time. By shortening the 
amount of time available for discussion of new contract 
terms, the grievance situation fostered the strikes that 
accompanied each of these two negotiations. 


Underlying Causes of the Grievance Situation 


There was often union factionalism. In some plants 
a few stewards filed most of the grievances. In others, 
certain departments with onerous working conditions 
(such as the forge shops and foundries) produced a 
consistently higher number of grievances than the less 
arduous departments (such as the tool rooms). The 
practice of filing multiple grievances over a single 
issue also tended to distort figures in certain cases. 

However, these factors serve to explain only a few 
situations. A more thorough examination of the his- 
tory of collective bargaining at I-H is necessary, if the 
underlying causes of the grievance situation are to be 
understood. 


UAW-FE Rivalry 


The struggle for domination between the FE and the 
UAW began the moment they arrived on the I-H 
scene in the late 1930’s. 

Organizational rivalry caused the submission of 
many grievances. Employees were inclined to complain 
because of the troubled atmosphere, and union leaders 
elicited grievances on the assumption that this practice 
indicated leadership and lessened vulnerability from 
raids. 

During the late 1940’s and early 1950’s, the annual 
incidence of wildcat strikes numbered in the hundreds. 
These strikes probably also served as a relief valve, as 
a type of super-grievance machinery. When the relief 
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valve was effectively cut off in 1952, the expression 
of discontent had to be channeled solely through the 
mechanism of the grievance machinery, resulting in 
continued high volume of grievances. 

Even after the absorption of the FE members by the 
UAW in 1954 and 1955, the effects of the past did not 
vanish. The cleavage was not only perpetuated by 
differences in ideology and style of trade union leader- 
ship, but also by divergent collective bargaining ex- 
periences. 


Issues 


Several issues dominated contract administration— 
overtime, seniority, incentive, and classification. 

Overtime equalization proved a troublesome issue. 
The 1950 contract, which had stipulated that overtime 
would be equalized by weekend and holiday allocation 
over a six-month period, was difficult to administer. 

Seniority produced its share of disputes for the 
usual reasons, as well as for one special circumstance. 
Provisions governing the use of seniority for promo- 
tions, transfers, and layoffs were embodied in local 
agreements. Many disputes arose when the union at- 
tempted to apply liberal interpretations from one plant 
to practices in other plants. 

During and immediately following World War IT in 
the face of wage stabilization the incentive system be- 
came quite “loose”. In 1950 the company started re- 
vising production standards. These actions met with 
resistance from both union and workers—an attitude 
that produced many grievances. 

Poorly rationalized classification systems also pro- 
duced many grievances. Most plants had too many job 
classifications, and similar jobs in various plants were 
often classified differently. Some steps toward uni- 
formity were taken between 1950 and 1955, but several 
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important distortions remained. These disparities pro- 
duced thousands of inequity grievances. 


Self-Perpetuating Forces 


In addition to the explicit factors of union rivalry 
and contract issues underlying the grievance situation, 
more intrinsic factors were at work. These emerged 
from the situation and tended to perpetuate it. For 
example, once a backlog of grievances had developed, 
the parties did the only natural thing—they attempted 
to settle short of arbitration. The rank and file learned 
that the volume approach produced an occasional pay- 
out. 

In settling so many grievances, the parties sought 
to establish guide lines that would facilitate better in- 
terpretation and application of the contract. In many 
situations these guide lines worked, but in others they 
raised more questions than they settled. Over the 
years, the basic contract expanded from a document 
of fifty or sixty pages to one of more than three hun- 
dred pages, not counting supplementary agreements. 
Some section of the contract could usually be found to 
support a claim, whatever it might be. 

Arbitrators faced the problem of interpreting a com- 
plex agreement, and they attempted in their decisions 
to clarify and synthesize the omnibus agreement. Thus, 
while their decisions settled the cases in point, they 
often set the stage for fresh grievances on allied issues. 

By far the most important intrinsic factor that per- 
petuated the grievance situation at I-H was the 
strained tenor of local relations. It is hard to say 
whether this caused the malfunctioning of the griev- 
ance machinery, or vice versa. In an effort to keep 
foremen off balance and trouble stirred up, stewards 
filed multiple grievances. The foremen retaliated by 
denying grievances peremptorily and consistently, 
knowing they would be buried, if not lost, in the back- 
log waiting adjudication at higher levels. 
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Attempts to Improve the Grievance Situation 

Central control—Over the years both company and 
union made various organizational changes, hoping to 
grapple more successfully with the situation. Steps 
taken by the company to establish industrial relations 
groups at plant, division, and central levels must be 
viewed in this light. On the union’s part, the movement 
toward central control culminated in the establish- 
ment of a Harvester Department. 

Concomitant with the development of central or- 
ganizations by company and union was the movement 
toward centralized negotiations and master contracts. 
This went through various stages and was completed, 
in 1955, with the signing of a master agreement cover- 
ing all the UAW locals. 

Centralization produced significant benefits. From 
the company’s point of view, officers of the Harvester 
Department acted responsibly in solving troublesome 
problems at the local level and in withdrawing many 
unresolved grievances. From the union’s point of view, 
the uniformity of a master contract was very advan- 
tageous. Its common language and application mini- 
mized local dissension and feelings of inequity. The 
processing of grievances up to and including arbitra- 
tion could now be done in a uniform manner. 

But centralization produced new problems. Given 
the availability of staff personnel, line supervisors 
became more and more hesitant to deal with employee 
complaints. When a steward advanced a grievance, he 
often was told to write it up and take it to the industrial 
relations department. In part, this practice resulted 
from the feelings of inadequacy most foremen experi- 
enced when they tried to read and understand the 
complicated contract. It resulted, too, from the belief 
among foremen that it was better to err by refusing a 
legitimate grievance than by paying off an illegitimate 
one. 
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Central control also necessitated funneling all griev- 
ances into Chicago before processing them through to 
arbitration. What might have been a manageable 
number at the individual plants became quite un- 
manageable at the central level. The inability of the 
central people to deal expeditiously with the thousands 
of grievances appealed to them simply fostered more 
grievances as the rank and file became increasingly 
exasperated with the cumbersome operation of the 
machinery. 

Special agreements and arbitration decisions—Dur- 
ing 1954 and 1955, I-H and the UAW held special con- 
ferences in an attempt to expedite the disposition of 
unresolved grievances and to devise some solutions for 
two troublesome areas: incentives and job classifica- 
tion. 

The standards dispute was resolved by the “April 
18th Agreement,” signed in 1955. 

Certain arbitration decisions provided the founda- 
tion for resolving many of the classification disputes. 
While the arbitrator upheld the company’s right to 
establish new job classifications, he ruled that the com- 
pany could not establish a new classification by a 
“carve out”—it could not establish, as a new job, a 
group of duties that had previously been part of an- 
other job. 

Grievances over new or revised standards di- 
minished, but grievances over allowance payments 
continued. Grievances over new classifications 
dropped, but grievances over existing jobs kept ac- 
cumulating. 

Changing the formal machinery—In 1955, the com- 
pany proposed and got a reduction in the number of 
grievance steps from three to two, eliminating the step 
between the union committeeman and the general fore- 
man. Collapsing the grievance machinery to two steps 
did accelerate local adjudication somewhat, but since 
most written grievances were not solved at the local 
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level, appeals to the central level continued in large 
numbers. 

The 1958 contract extended the time limit (for appeal 
to arbitration) to one year and allowed the union to 
schedule cases for arbitration in any order it pleased. 

Ad hoc arrangements—In early 1957, the company 
and union agreed to invoke a temporary moratorium 
on arbitration and to establish three special review 
boards. At each location central and local personnel 
together reviewed unresolved grievances. As a result, 
many cases were granted by the company and many 
others were withdrawn by the union. 

Local union personnel came to understand better the 
policy positions of the international union officers, 
and international officers, in turn, came to understand 
better the nature of local political problems. For the 
company, too, the arrangement brought various staff 
levels closer together. 

In spite of this progress, the backlog of grievances 
remained unwieldy. More than one thousand were not 
resolved by the reviews, and a multitude of new ones 
had been filed and appealed to the central level during 
the moratorium on arbitration. The Harvester De- 
partment, seeing this situation as a growing liability, 
proposed in early 1958 that the permanent arbitrator, 
David Cole, be called in to “mediate” unresolved 
grievances. The company agreed, and Cole started 
mediating grievances in May. Approximately one 
thousand grievances were disposed of by this method. 

The approach displayed distinct advantages. First, 
it was fast. By sitting in executive session the parties 
were able to dispose of hundreds of grievances in 
quick order. The case was settled on the spot. Second, 
in contrast to formal hearings where the parties gen- 
erally did not know how the arbitrator was leaning, 
the mediator expressed his position and gave them an 
opportunity to change his thinking. A third advantage 
stemmed from the fact that, under the mediation 
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process, only the actual disposition of the case was 
recorded. In the past, elaborate arbitration opinions 
had sometimes created secondary grievances. 


The Grievance Prevention Program 

The various measures taken between 1954 and 1958 
did relieve the grievance situation somewhat. Second- 
step grievances during 1957 and 1958 dropped to about 
eight thousand per year. But even so, the level of 
grievance activity was uncomfortably high. By the 
end of 1959, some twenty-seven hundred remained un- 
resolved. 

It was at this point that the idea of handling em- 
ployee complaints orally, at the lowest possible level, 
clearly emerged. This new approach had been evolv- 
ing for some time in the minds of three key people: 
Arthur Shy, assistant director of the Harvester De- 
partment, William J. Reilly, manager of labor rela- 
tions at I-H, and David Cole, permanent arbitrator. 
Cole’s contact, both formal and informal, with the 
company and union had placed him in the position of 
an influential “outsider.” 

Both sides felt frustrated, and their unsuccessful 
experiments had fostered a working accord—as well as 
a healthy respect—between top company and union 
officials. So, out of a situation of mutual desire and 
mutual desperation, the new approach took shape. 

The new approach was introduced at the Memphis 
works in December, 1959. The Memphis plant had been 
selected because of its high grievance rate—over 
twelve thousand last-step grievances in the preceding 
six years. The new idea caught on there and, within a 
short period of time, the writing of grievances van- 
ished. 

With the success at Memphis to encourage them, the 
parties moved on to the Emeryville, California, plant, 
where certain political problems guaranteed a stern 
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test. Again the results were dramatic; the practice 
of writing grievances disappeared within a few weeks. 

During the early months of 1960, the approach was 
introduced at all other I-H plants. In each case the 
introduction followed a similar format. Reilly and 
Shy first held separate meetings with their respective 
local groups. Then the groups came together and the 
two officials presented the new approach. The joint 
session usually lasted three to four hours with ample 
time for questions and discussion. 

During these sessions the officials emphasized that 
the new program was not a peace and harmony 
measure but rather an attempt to get quicker results. 
The oral handling of grievances was designed, they 
explained, to expedite the settlement of employee 
problems. 

Then the officials would describe how the plan might 
work: When an employee had a problem, he should not 
automatically assume that the foreman would give a 
negative answer. He should talk to the foreman, pos- 
sibly in the presence of a steward, to see if a solution 
could be reached. Correspondingly, it was the fore- 
man’s job to uncover the facts. If the foreman, stew- 
ard, and employee could not reach agreement, then 
others should be called into the investigation. If the 
local people were unsuccessful, then the central groups 
should be contacted. These events should take place 
quickly, informally, and orally. The problem should 
be solved on the day it arose. 


Making the Program Work 


At several plants skepticism was voiced over the 
new approach. But when they saw employee complaints 
receiving immediate action, and when they heard em- 
ployees expressing satisfaction with the “new look,” 
their wariness usually changed to support. 

At one plant, several committeemen introduced a 
score of grievances shortly after the program was 
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launched. The foreman and the industrial relations 
people told the committeemen in verbal conversations 
that the complaints were without merit. And although 
the committeemen initially expressed displeasure, they 
subsequently indicated that their move had been de- 
signed to test the unfamiliar system. 

The new approach brought to light several problems 
that the organizations had not anticipated. In certain 
areas like forge shops and assembly lines, where noise 
or mechanical pacing made talking difficult, special 
arrangements had to be devised for releasing em- 
ployees. At one plant, the company made phones avail- 
able for use by the committeemen who previously had 
to leave the plant or go to the industrial relations of- 
fice when they wanted to talk to the chairman of the 
grievance committee or to the Harvester Department. 
At another plant it was found that problems arising 
during the second and third shifts were not being 
properly investigated, and arrangements had to be 
made for the daytime personnel to handle them. 

Both members of the Harvester Department and 
regional representatives have made themselves con- 
stantly available personally and by phone. The leaders 
of most locals have backed the program with enthusi- 
asm and have worked closely with their committeemen 
and their stewards. 

On the company side, strong support for the new 
program has come from top management and from 
line personnel at all levels. Foremen have been urged 
to allocate sufficient time for dealing with employee 
relations, and industrial relations personnel have 
worked closely with the foremen to improve the atti- 
tude toward employee complaints. 


Impact of the Program 

Whether I-H employees actually are working harder 
now is not easy to determine. Certainly one would 
expect the enhanced morale to improve productivity. 
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And there is evidence that less time is being spent re- 
solving employee complaints. This should have a bene- 
ficial effect on costs. 

Moreover, the company maintains that the cost of 
grievance settlements is not higher under the new 
program—that the program is not an appeasement 
device. It points out that staff people participate in 
grievance deliberations from the beginning, which 
means that settlements conform more to policy, and 
“paying off a grievance” is less likely to occur. Tension 
and dissension within the union and within the com- 
pany have been reduced. 


Impact on the Grievance Machinery 


Since the introduction of the new program, the 
volume of written grievances has fallen to almost noth- 
ing but a few “start-up” cases. For example, by Janu- 
ary, 1961—at which point the program had been in 
effect in some plants for more than a year and in 
others for about six months—only 109 grievances had 
been written and reached the second step. Moreover, 
only 28 of these, or 26 per cent, reached the central 
level, where 40 per cent of second-step grievances were 
going before. 

Of course, a reduction in written grievances says 
nothing about the total volume of employee complaints. 
A number of people at I-H feel, however, that fewer 
problems are arising. They contend that employees 
and stewards are not submitting harassing type griev- 
ances under the new program now that local relations 
are so greatly improved. 

One of the most dramatic changes has occurred in 
the backlog. When the new program was instituted 
there were more than six thousand grievances waiting 
resolution—half left over from the 1955 contract, half 
submitted after the 1959 contract was signed. By 
February, 1961, all of the 1955 contract grievances had 
been settled and only 150 of the 1959 contract griev- 
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ances remained. During the 1961 negotiations the 
parties completed their attack on the backlog. 


Impact on Attitudes 


The impact of the program on the attitude of front 
line officials has been significant. Where they used to 
view an employee’s complaints as something to be 
fought through every stage of the grievance procedure, 
they now seem to view them as problems to be in- 
vestigated and solved. 

The program has also affected the attitude of the 
employee. Instead of wondering what has happened to 
his complaint since it disappeared into some manage- 
ment office, he can now see action being taken on it; 
he can see his foreman and other members of manage- 
ment, as well as his steward and high union officials, 
discuss it in front of him. 


Impact on the Relationship 


At the local level the relationship between manage- 
ment and union has for the most part shifted from one 
of conflict to one of co-operation under the new pro- 
gram. Informality has also increased. The attitude 
has become one of solving the immediate problem, 
rather than one of defending a position. 

The middle levels of contact have lost some of their 
earlier glamor. Both sides emphasize action at the 
first step of the grievance machinery. Important 
dealings also take place at the central level where the 
ultimate authority resides. Consequently, the middle 
groups on both sides—the general foremen and the 
union committeemen—have experienced a reduction in 
status under the new program. The company and the 
union have tried to compensate for this diminution in 
activity by turning the step-two-two meetings; where 
middle level personnel formerly engaged in grievance 
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deliberations, into vehicles for discussion and for ex- 
changing information. 


Impact on the Union 


The program has had varying impact on the union. 
Relationships between local and central officials have 
been strengthened. Stewards and committeemen no 
longer experience the frustration of the old days when 
almost everything was settled at the top. The orienta- 
tion of the local leaders has shifted away from worry- 
ing about the backlog and has focused on current em- 
ployee problems. Similarly, the orientation of the 
Harvester Department has shifted away from dealing 
with management counterparts and has focused on 
servicing the locals. 

Within the locals themselves the impact has not been 
as uniformly salutary. The grievance prevention pro- 
gram has given an issue to the opposition groups. Also, 
individuals have taken a “wait-and-see” attitude in 
several plants. And a few have tried to sabotage the 
programs with written grievances which can be em- 
barrassing when the local leadership is committed to 
avoiding them. 

The necessity for stewards and committeemen to tell 
an employee that his grievance is not bona fide also 
presents political ramifications. The steward must 
personally accept responsibility for dropping a griev- 
ance. Probably because of this, one vacated steward’s 
position went begging recently. But it is expected that 
this problem will resolve itself when the membership 
views a steward’s role as constructive, rather than as 
merely protective. 

Both management and union have advanced several 
suggestions for meeting the political problem. At one 
local, the union president suggested that the disposition 
of oral grievances no longer be listed as granted or 
withdrawn, but simply as settled. The support of the 
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Harvester Department has also helped to minimize 
the political difficulties. 

The company, on its part, has shown an increased 
responsibility for fairness in its relations with local 
leaders who have committed their careers to the suc- 
cessful operation of the program. Plant industrial 
relations managers have indicated that where the 
merits of a case seem equal on both sides, they are more 
inclined to reinvestigate and rediscuss. However, man- 
agement is determined that cases which are denied in 
initial discussions and subsequently appealed by some 
aggressive steward or committeeman will not be settled 
in the union’s favor. 


Impact on the Company 

Relationships have also improved within the com- 
pany. Lower management feels that important and 
final decisions are now being advanced at its level. 

More skilful administration is being demanded. 
Management must decide quickly (and without ap- 
peasement or arbitrary action) whether a complaint is 
justified. The company is striving for systematic con- 
tract administration by constantly co-ordinating local 
developments. 

The new program has forced management to change 
its style of administration. With its emphasis on the 
immediate settlement of complaints, written records 
have not been so necessary. 


Impact on the Level of Decision-Making 

Without doubt the grievance prevention program 
has decentralized contract administration. Grievances 
are being settled at step one. 

One might hypothesize that the new program will 
have a decentralizing effect on the legislative, as well as 
on the administrative, aspects of labor relations. Both 
sides strongly discount this possibility. To the extent 
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that the new program requires the use of imagination 
and the application of unique solutions, conditions of 
employment will be determined through contract ad- 
ministration and they will be determined at the local 
level. 

The new program does not reduce the need for 
central control and co-ordination, nor does it eliminate 
basic policy disputes. The dictates of a multiplant op- 
eration, organized by a single strong union, require 
central direction in setting and implementing policy. 
But similarly, the dictates of the new grievance pro- 
gram, and the emphasis on improving local relation- 
ships, require some flexibility in the administration of 
policy. But with the stabilization of union-manage- 
ment relationships, a certain relaxation can be ex- 
pected. The structure of forces toward and away from 
centralization may move somewhat in the direction of 
local decision-making. 


Impact on Future Contract Negotiations 

On numerous occasions both company and union have 
commented that, if the grievance prevention program 
had been installed in the early 1950’s, the 1955 and the 
1958-59 strikes probably would not have occurred. As 
a corollary, they feel that the likelihood of future 
strikes has been greatly reduced, and that, if a strike 
occurs, it will be due to factors beyond the control 
of the negotiators. Significantly, the 1961 negotiations, 
the first negotiations since the inception of the griev- 
ance program, were concluded without a strike. 


Evaluation of the Program 
Why has this simple change to the oral handling of 
grievances, to the settling of problems at the first 


stage, worked such profound changes in the relation- 
ship between the UAW and I-H? 
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For one thing, the emphasis on oral handling of 
grievances forced the parties to deal with complaints 
expeditiously and at the scene of their occurrence. 

Another strength of the new approach is that it 
enables people to grapple with problems in a much 
more flexible way. Positions can be changed or re- 
versed without undue embarrassment. Otherwise, once 
attention is focused on the written word, a legal atmos- 
phere develops. People take sides and concentrate on 
proving a point, rather than on solving a problem. 
Then too, under the written grievance system the 
problem under consideration may not be the real 
problem. The oral process prevents these faults from 
developing. The essence of the situation remains in 
focus. 

One of the most important aspects of the new pro- 
gram is its inversion of the previous process of settle- 
ment. Instead of having personnel from the lower steps 
participate in the successive deliberations that accom- 
pany the upward movement of a grievance, the new 
program brings the higher levels of union and manage- 
ment down to confront the problem at the first step. 

Moreover, the emphasis on oral handling of griev- 
ances and prevention of written complaints has pro- 
vided both sides with a specific plan of action. With 
the formula of oral grievance handling, they have been 
able to rally energies and support for a concrete course 
of action. 

But there is an important danger in this. To the 
extent that the sides become personally committed to 
the success of the program, they may lose sight of its 
original objectives. They may strive so assiduously 
to avoid written grievances and to speed settlements 
that they overlook legitimate employee complaints or 
solve problems too hastily. The elimination of the 
written grievance is not an end in itself; it is a means 
by which the broader objective—the objective of im- 
proving labor-management relations—can be achieved. 
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Prior to introducing the program for avoiding griev- 
ances, I-H and the UAW had traveled the industrial 
jurisprudence route of developing precedents, employ- 
ing arbitration, and elaborating contractual language. 
Such an approach, as this study has shown, produced 
more problems than it solved. The parties are en- 
deavoring to keep the uniformity and orderliness of 
the industrial jurisprudence approach by central 
formulation and co-ordination of industrial relations 
policies. There is no question that great benefits have 
come from the shift toward the “clinical” approach. It 
is too early to tell whether the advantages of the in- 
dustrial jurisprudence approach can also be retained. 

Where relationships have become overly formalized 
and legalized, where contract administration has been 
overly centralized, where undue reliance has been 
placed on staff personnel, where the sides have been 
seeking to win points rather than to settle problems, 
this approach may have real relevance. 

The problems of a demoralized grievance system 
characterize many union-management relationships to- 
day. The primary causes of a breakdown in grievance 
handling may not be the same as in the I-H situation, 
but the perpetuating causes are similar. 

For the I-H approach to work elsewhere, structural 
problems (e. g., union rivalry, inadequate organization- 
al control, troublesome contract issues) first must be 
solved. Both sides must see advantages in a new de- 
parture. This mutual desire must then be translated 
into operational terms. The program needs the active 
support of both sides, particularly at the top levels. A 
good relationship between central union and manage- 
ment personnel is required. The program also needs a 
strong union; a union that is willing to take political 
risks by telling employees when their complaints are 
not legitimate. A willingness on the part of the top 
union leadership to spend enormous amounts of time 
consulting with, and helping, local officials is manda- 
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tory. The same can be said for the company’s side of 
the program. Both parties must be ready to handle the 
co-ordination task involved in such a program. And 
an influential outsider may be needed to stimulate 
awareness and analysis of the underlying problems. 

Management and union officials at I-H were not the 
first to recognize the dangers of overreliance on the 
written grievance. But to the authors’ knowledge, 
I-H and the UAW have been the first to put this idea 
into practice so completely and so effectively. 








Plant Removal and the Survival of 
Seniority Rights: The Glidden Case * 


The legal status of seniority rights earned under an 
expired collective bargaining agreement is in need of 
re-examination in light of the recent case of Zdanok 
v. Glidden. The Court of Appeals for the Second Cir- 
cuit held that seniority rights earned under a collective 
bargaining agreement which provides for priority of 
recall on the basis of seniority in the event of a layoff, 
but which fails to provide for the disposition of these 
rights upon the termination of the agreement, are 
“vested” rights which survive the expiration of the 
collective bargaining agreement. But more significant, 
the court also held that seniority rights were legally 
binding upon the employer even though the employer 
had for valid economic reasons terminated the em- 
ployment relationship in accordance with the terms 
of the collective bargaining agreement and moved his 
plant to another location. Survival of seniority rights 
in the event of plant removal and in the absence of an 
express provision to the contrary was found to be with- 
in the reasonable contemplation of the parties and an 
implied condition of the collective bargaining agree- 
ment. Employees possessing seniority rights under the 
expired agreement were held entitled to damages re- 
sulting from the failure of the defendant Glidden com- 
pany to re-employ them at its new plant with their old 
seniority status. 

In the Glidden case, plant removal proved to be an 
issue which the parties to the agreement were unable 





* Condensed from a note published in 37 Indiana Law Journal 
380-397 (Spring 1962) and printed with permission from the Indi- 
ana Law Journal. Business address: Indiana University, School of 
Law, Bloomington, Indiana. Single copy price, $1.50. 
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to resolve within the framework of the collective bar- 
gaining system through the process of arbitration or 
additional collective bargaining. The individual em- 
ployees were thus forced to resort to the courts for a 
resolution of the dispute with their employer. This, it 
is submitted, is the significant aspect of the Glidden 
decision; for the end result of Glidden will not be to 
alter the legal status of seniority rights, but to force 
the issue of plant removal back into the collective bar- 
gaining system where the union through collective 
bargaining will be in a position to protect the em- 
ployees’ security of tenure. 

The collective bargaining agreement, although per- 
haps capable of being fitted into the traditional con- 
cept of a contract, is more than a contract. It is an 
attempt to create a system by which the employer- 
employee relationship can be governed—a system 
which has been characterized as the “autonomous rule 
of law and reason.” Central to the proper functioning 
of this “autonomous rule of law” is the collective bar- 
gaining process and the grievance procedure. Both 
labor and management have resort to the courts for 
the enforcement of their rights under the agreement, 
but it is only when the system breaks down completely 
that such resort is necessary or even desirable. Such 
a breakdown occurred in the Glidden case. 


The Dispute and Arbitration Proceedings 


The collective bargaining agreement in the Glidden 
case contained a standard seniority clause which pro- 
vided that layoffs would be by reverse order of senior- 
ity. An employee with five years or more of continuous 
employment was entitled to re-employment if an open- 
ing occurred within three years after he was laid off. 
The agreement did not provide for the disposition of 
this right to re-employment in the event of a termina- 
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tion of the collective bargaining agreement or in the 
event of a relocation of the plant. The preamble to the 
contract merely provided that the agreement was made 
and entered into by the employer “for and on behalf of 
its plant facilities located at Corina Avenue and 94th 
Street, Elmhurst, Long Island, New York.” 

On September 16, 1957, Glidden, in accordance with 
the terms of the collective bargaining agreement, noti- 
fied the union in writing of its intention to terminate 
the agreement and of its plans to transfer operations 
from its present plant in Elmhurst, to its newly con- 
structed plant in Bethlehem, Pennsylvania. Glidden 
did offer to consider applications for employment of its 
former employees at the Bethlehem plant, but the offer 
was conditional upon application being made at the 
Bethlehem plant and with the understanding that it 
would be considered only on the same basis as that of a 
new applicant. 

The union, on behalf of the employees, first sought 
relief through arbitration in accordance with the ar- 
bitration provision of the collective bargaining agree- 
ment. Glidden petitioned for the Special Term of the 
Supreme Court of New York for a stay of arbitration. 

The court upheld the position of Glidden to the effect 
that the disputes did not involve, in the language of 
the arbitration clause, “. . . any question, grievance 
or dispute arising out of and involving the interpreta- 
tion and application of the specific terms of this Agree- 
ment...” The court distinguished the arbitration 
clause in the agreement from those arbitration clauses 
which use the phrase “any and all controversies aris- 
ing out of the contract” or “any and all controversies 
in connection with the contract.” In the absence of such 
an all inclusive phrase, and in that the union could not 
point to any specific provision in the agreement which 
provided for continued employment with full seniority 
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beyond the expiration date of the agreement, the court 
concluded that the “disputes” were not arbitrable and 
granted Glidden’s motion for a stay. 

Since the New York Supreme Court handed down 
its decision, the role of the courts in the settlement of 
arbitration disputes has been given somewhat clearer 
definition by the United States Supreme Court. There 
is in these decisions an unmistakable shift in emphasis 
from that of the New York court, which placed the 
burden of the moving party to point out the specific 
terms of the agreement which would bring the disputed 
claim within the arbitration provision of the contract. 
The Supreme Court, on the other hand, would place the 
burden on the opposing party to point out a provision 
in the collective bargaining agreement which would 
specifically exclude the matter from arbitration. Un- 
less clearly excluded by the terms of the agreement, the 
issue should be resolved in favor of arbitrability. 


Seniority Rights and Collective Bargaining 

There remained the possibility of settlement through 
the process of collective bargaining: for Glidden, de- 
spite there being valid economic reasons for relocating, 
remained under a duty to bargain with the union “. . . 
concerning the effect of moving upon the tenure of the 

. employees.” 

The courts have been uniform in holding that senior- 
ity rights are not inherent in the employer-employee 
relationship, but are contract rights dependent upon 
the terms of the existing collective bargaining agree- 
ment for their legal vitality. Once defined and em- 
bodied in the agreement, seniority rights inure to the 
benefit of the individual employees. The courts are in 
accord in holding that the individual may bring suit to 
enforce his seniority rights in accordance with the 
terms of the contract. Moreover, seniority rights are 
considered valuable property rights within the mean- 
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ing of the fifth amendment. Seniority rights, however, 
are not considered to be “vested” rights in the sense 
that they cannot be altered without the express consent 
of the individual possessing them. Just as the parties 
to the collective bargaining agreement have the power 
to create seniority rights, the parties likewise have the 
power to modify them. Barring fraud or arbitrary 
action on the part of the union the courts will usually 
not interfere with the determination or adjustment of 
seniority rights. 

One additional aspect of the legal status of seniority 
rights needs emphasis in order to place the Glidden 
case in proper perspective. Unlike other rights 
“earned” under the collective bargaining agreement, 
i.e., severance pay, vacation pay and pension rights, 
seniority rights have been held limited to the duration 
of the collective bargaining agreement which created 
them. 

Seniority rights, in other words, “survive” the con- 
tract only to the extent that any modification in sub- 
sequent collective bargaining must be made in good 
faith and not so as to arbitrarily deprive the individual 
of his seniority status. Unless otherwise provided for 
in the agreement, the continued value of seniority 
rights to the individual employee is dependent upon 
the successful renegotiation of the collective bargain- 
ing agreement by the union. 

The continued value of seniority rights to the em- 
ployee is dependent upon the continued existence of an 
employment relationship; for the employer-employee 
relationship is essential to the operation of the collec- 
tive bargaining system. The prospect of a continuing 
employment relationship provides the union with suf- 
ficient leverage that by threatening economic reprisal 
it can safeguard any arbitrary action on the part of 
the employer. But what is there to prevent the em- 
ployer from depriving the union of this requisite lever- 
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age by unilaterally terminating the collective bargain- 
ing agreement, moving the plant to another location 
and thereby destroying the employment relationship? 
This is the issue raised by the Glidden case. 

There would seem to be three safeguards preventing 
the employer from embarking upon such action: (1) a 
provision in the collective bargaining agreement pro- 
viding for the eventuality of plant removal; (2) the 
requirement that the move be undertaken for valid 
economic reasons and not with the object of interfering 
with the rights of the employees protected by the 
LMRA; and (3) the duty of the employer, despite there 
being valid economic reasons for moving, to bargain 
with the union about the move and its effect upon the 
tenure of the employees. The parties to the Glidden 
contract failed to provide for the possibility of plant 
removal. Glidden was not a “runaway shop”—that is, 
the move was apparently undertaken for valid eco- 
nomic reasons and the possibility of an unfair practice 
was not raised in the federal courts. The employer, 
nevertheless, was able to terminate the collective bar- 
gaining agreement and deprive the employees of their 
expected security of tenure, despite the duty to bargain 
with the union about the prospective move. The ques- 
tion would seem to be whether the union has sufficient 
economic power at this stage of employer-employee 
relations to make the duty of the employer to bargain 
meaningful; or whether the duty to bargain is nothing 
more than a procedural formality to which the em- 
ployer must submit in order to avoid the charge of an 
unfair labor practice. 

In Bickford Shoe Inc., the NLRB took the position 
that the duty to bargain with the union about plant re- 
moval did not involve a duty to acquiesce in the union’s 
demands. While it is an unfair practice to refuse to 
discuss the subject of plant removal with the union, 
there is no sanction for not acceding to the requests of 
the union. Plant removal is, then, a mandatory sub- 
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ject of bargaining. Like any other mandatory subject 
of bargaining, it is a subject which the parties must 
approach in good faith, but about which they may bar- 
gain to impasse. 

In negotiations relating to plant removal, the bar- 
gaining power of the union would appear to be non- 
existent. This is especially true at the old plant situs, 
for a strike by its nature is not suited to preventing an 
employer from closing down his operations. The 
union’s only remaining weapon, then, is picketing the 
employer at the new plant situs. This, too, would 
appear to be ineffectual at a situs relatively far re- 
moved from the old plant, as practical considerations 
prevent picketing from being effective in such a situa- 
tion. Provisions of the LMRA may serve to prevent 
effective economic action from being taken (assuming 
that, as in Glidden, the employer has committed no 
unfair practice in moving the plant to the new situs). 
Unless the union can show that it represents a majority 
of the employees at the new plant, or has complied 
with the requirements of section 8(b)(7) of the act, it 
may be charged with an unfair labor practice. 

[Where removal is to a situs not far removed from 
the old location, the law] is far from settled. Almost 
without exception, the cases are predicated upon the 
charge of an unfair labor practice and may be dis- 
tinguished from Glidden. Nevertheless, in that the 
basic inquiry in these cases is directed to determining 
whether or not the employer is under a duty to bargain 
with the old representative at the new plant situs, the 
cases are instructive. 

A relocation of a plant in and of itself does not re- 
lieve the employer from the duty to bargain with the 
designated bargaining unit at the old plant. The old 
contract may be held to carry over the new plant and 
bar a representation election, thereby requiring the 
employer to bargain with the union elected by the 
employees at the old plant. Similarly, the employer 
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may be under a duty to bargain with the old repre- 
sentative if a sufficient number of the old employees ac- 
company the plant to the new situs. 

Thus, it would seem that the union, in order to estab- 
lish its authority as the bargaining representative at 
the new plant, must be able to show not only that a 
large percentage of the old employees moved with the 
plant, but that this percentage constitutes a majority 
of the employees at the new location. As is readily 
seen, such a requirement in the Glidden type situation 
merely begs the question. This is the very issue in 
dispute, i.e., whether the employer is under a duty to 
hire the old employees at the new plant with their old 
seniority status. It can thus be concluded that the 
bargaining power of the union is almost nonexistent. 
The tenure of the employees and the continued value 
of their seniority rights is dependent solely upon the 
good faith of the employer for any equitable adjust- 
ment. Seen in this light, the duty of the employer to 
bargain with the union about plant removal and its 
effect upon the tenure of the employees would appear 
to be little more than a procedural formality. 


The Employees’ Action for Damages 


It is not clear whether Glidden did undertake to 
bargain with the union about the proposed move. It is 
clear, however, that if any bargaining did take place, 
the union was unsuccessful in gaining any concessions 
from the employer. Having failed to obtain relief 
through the process of collective bargaining and 
through the grievance procedure, the union in effect 
exhausted its “remedies” within the framework of the 
collective bargaining system. As seniority rights are 
considered to be uniquely personal rights the union 
was precluded from taking any further action on behalf 
of the employees in regard to seniority rights. The 
only recourse left to the individual employees was to 
bring an action on their own behalf. 
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Several aspects of the court’s opinion should be 
noted. The court refused to base its opinion on the 
specific provisions of the seniority clause. 

Equating seniority rights to “valuable unemploy- 
ment insurance” and analogizing them to pension 
rights, the court held that the plaintiffs “. . . had 

. ‘earned’ their valuable unemployment insurance, 
and that their rights in it were ‘vested’ and could not be 
unilaterally annulled.” The fact that the plant had 
been moved to another location should not alter the 
status of these rights. The court dismissed the refer- 
ence to the Elmhurst location in the preamble of the 
contract by saying: “A rational construction of the 
contract would seem to require that the statement of 
location was nothing more than a reference to the then 
existing situation . . .” 

Secondly, the court failed to cite any authority in 
support of its position. Admittedly, the result was 
contrary to the generally accepted view of seniority 
rights, but the case was decided in a context different 
from that of the ordinary case involving seniority. The 
decision was made with reference to the rights of the 
parties after the processes of collection bargaining and 
grievance settlement were exhausted. Seniority, as a 
result, was accorded a status which it had not previ- 
ously enjoyed. 


Conclusion 


The Glidden case arose out of a situation which the 
parties failed to anticipate or provide for in the collec- 
tive bargaining agreement. More important, it was a 
situation which the parties were unable to resolve with- 
jn the framework of the collective bargaining system 
through the process of collective bargaining or the 
grievance procedure. The Glidden decision, based on 
an interpretation of the specific collective bargaining 
agreement and not on the rights of the parties within 
the framework of the system, was the result. 
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To say that the Glidden decision was a matter of 
contract interpretation is not to minimize its signifi- 
cance of its potential effect in the field of labor rela- 
tions. The case has already been cited in a similar 
plant removal case and would seem to have social and 
economic ramifications far beyond the issue of the 
survival of seniority rights. 

The most important consequence of the Glidden deci- 
sion will be to force the issue of plant removal and its 
effect upon the rights of the parties under the agree- 
ment back into the framework of the collective bargain- 
ing system. The employer desirous of avoiding the 
result of the Glidden case will be required to raise 
the issue of plant removal during contract negotiations 
in the attempt to incorporate a satisfactory resolution 
of the problem into the written agreement. Ironically, 
however, the mere raising of the issue may be tanta- 
mount to incorporating the result of the Glidden case 
into the agreement, because (and this is the significant 
aspect of the Glidden decision) the employer will be 
required to raise the issue at a time when the union is 
in a position to employ its economic weapons in sup- 
port of its demands, i.e., during contract negotiations 
as opposed to immediately preceding the move. In that 
the Glidden decision places the burden on the employer 
not only to raise the issue of plant removal, but also to 
resolve it, the bargaining advantage would seem to be 
with the union. Seen in this light, Glidden appears to 
be an important tactical victory for organized labor. 

















Bargaining Strategy and the 


Form of Contracts * 


American collective bargaining appears to show a 
distinct pattern of evolution since World War II. 
This paper attempts to trace the pattern of change, 
thereby placing current developments in perspective 
and providing a framework to show how such develop- 
ments grew out of earlier events. 

The central themes are the changing form of collec- 
tive agreements, specifically, their longer duration, and 
the accompanying experiments with automatic wage 
adjustment mechanisms. The hypothesis advanced is 
that the changing form of the collective agreement is 
both an index of the status of interorganizational re- 
lationships and one of the techniques for effecting 
changes in this status. 


Industrial Relations at the End of the War 

It is easy to forget that the years since 1945 include 
the great bulk of American experience with “free” col- 
lective bargaining. Although collective bargaining is 
a venerable institution in American economic life, with 
a goodly number of national unions antedating most 
of our major corporations, as late as 1936 union mem- 
bership was just over four million. 

Although it is true that a major part of the growth 
occurred before the war, the parties during this period 
were largely concerned with establishing and regular- 
izing organizational relationships, and there was rela- 





* Condensed from an article by Joseph W. Garbarino, published 
in 1 Industrial Relations 73-88 (February 1962) and printed with 
permission from Industrial Relations. Business address: Institute 
of Industrial Relations, 201 California Hall, University of Cali- 
fornia, Berkeley 4, California. Single copy price $1.25. 
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tively little opportunity to formulate policies on sub- 
stantive issues. 

As a result, at the end of the war many manage- 
ment officials with little experience in peacetime indus- 
trial relations were facing union officers of equally 
limited experience but who represented a large number 
of recently organized workers with an accumulation of 
frustrations and expectations generated by wartime 
conditions. Moreover, this formidable problem was 
only a part of a process of massive readjustment from 
wartime to peacetime conditions in an economy haunted 
by fears of a postwar depression. 

Out of this situation came the strike wave of late 
1945 and 1946 that made the latter year the peak year 
of strike activity in American experience, measured 
by man-days lost in stoppages. 


The Lengthening Term of Contracts 


The typical contract negotiated during the early 
postwar years was an agreement with a one-year term. 
Within a few years, a clear-cut trend away from one- 
year contracts could be detected. In 1948, the Bureau 
of National Affairs found that some twenty-five per 
cent of agreements were multi-year contracts. By 1950 
the BNA survey showed a rise in this proportion to 
55 per cent; and by 1952 the figure was 69 per cent. 
In 1957, the figure was 81 per cent, and by 1960 the 
near-saturation point of 87 per cent was reached. The 
Bureau of Labor Statistics found that about ninety per 
cent of the 291 major agreements (those covering more 
than 5,000 workers) in effect in January 1961 were 
negotiated for periods of two years or more. 

There seem to be two principal reasons for this 
change in collective bargaining practice in major nego- 
tiations in the United States: 

1. The desire to minimize uncertainty and instabil- 
ity in union-management relationships. With annual 
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contracts, management found itself facing the pros- 
pect of devoting a substantial fraction of each year 
to its labor problems. When the difficulties with cus- 
tomers, suppliers, and perhaps government agencies 
that a strike or a threatened strike might introduce 
are added, the existence of a desire on the part of 
management to lengthen the term of collective agree- 
ments seems eminently reasonable. 

Although under certain circumstances union officials 
also may desire to reduce the frequency of full-scale 
negotiations, in general they are less concerned with 
the problem. 

2. The settlement of conflicts of interest or their 
conversion into conflicts of rights. In classifying types 
of disputes a useful distinction is often made between 
conflicts of rights, referring to disagreement as to the 
status of individuals under norms or standards already 
established by the parties, and conflicts of interest, 
referring to disputes over the establishment of a new, 
or the changing of an old, standard. At any given time, 
conflicts of rights in industrial relations involve the 
interpretation and enforcement of standards written 
into the collective bargaining contract or accepted by 
both parties as customary practice. Conflicts of inter- 
est involve bringing new issues into the area of collec- 
tive bargaining. Viewed over time, virtually all aspects 
of collective bargaining involve conflicts of interest at 
first. As the relationship develops, areas in which 
standards are established then become the arena for 
possible conflicts of rights. 

Since 1945 many issues have been removed, at least 
temporarily, from the category of interest disputes and 
have become embodied in increasingly detailed collec- 
tive bargaining agreements. New demands are con- 
stantly being introduced, but the backlog of issues 
which existed at the end of the war has been dramatical- 
ly reduced. Because large parts of many contracts do 
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not require frequent change, it is possible to “freeze” 
such sections for long periods while annual renegotia- 
tion takes place over issues marked by conflicts of 
interest. The most common example is the multi-year 
contract with annual reopenings for wage bargaining. 

Considered by itself, the development of multi-year 
contracts has reduced but not eliminated unpredictabil- 
ity and instability in relationships. As long as reopen- 
ings for specific major issues, particularly wages, are 
permitted during the term of the contract, the possibil- 
ity of strike action because of conflict of interest has 
not been eliminated. This has led to the development 
of systems of automatic wage adjustment for the pur- 
pose of settling conflicts of interest that would other- 
wise arise during the term of a long contract. 


The Spread of Automatic Wage Adjustments 

The use of automatic wage adjustments to achieve 
true multi-year contracts came into national promi- 
nence with the signing of the 1948 General Motors- 
United Automobile Workers contract. It introduced 
the familiar “wage formula” into industrial relations. 
Under the formula, average real wages were stabilized 
by adjusting money wages quarterly to offset changes 
in consumer prices. In addition, wages were increased 
annually by an improvement factor (originally two per 
cent) that was represented as being related to economy- 
wide productivity increases. 

The GM-UAW wage formula illustrates both of the 
principal forms of automatic wage adjustment. For 
our purposes, it is useful to refer to the escalator clause 
as a contingent adjustment, i. e., one dependent on an 
event that may or may not occur, while the annual wage 
increase factor will be called a scheduled adjustment 
since it depends solely on the passage of time. 

There were 3.5 million workers covered by cost-of- 
living escalators in 1953, but this total was a result of 
an opportunistic reaction to price inflation and wage 
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controls rather than a change in basic wage policy. 
With the ending of the Korean war inflation, the 
escalator became a rarity outside the UAW sphere of 
influence. 

With the exception of this flurry of escalator activ- 
ity, the multi-year contract with wage reopenings that 
came to prominence during the late forties and the 
first half of the fifties dominated the collective bargain- 
ing scene until 1955. By 1958 BLS reported scheduled 
adjustments in some seventy per cent of all major 
contracts, a figure virtually identical with that for the 
291 major agreements in effect on January 1, 1961. 

Identification of the year 1955 as the beginning of 
the upsurge in the practice of including automatic 
wage adjustments in multi-year contracts is supported 
by a review of some of the major agreements of this 
type negotiated in that year. 

Three explanations for the rapid spread of automatic 
wage increases suggest themselves: 

1. The growth of confidence in long-term stability 
and prosperity. By 1955 the American economy had 
experienced 10 post war years of relatively high level 
prosperity and had come safely through two minor 
recessions. It was plausible to accept the argument that 
the government’s commitment to stability and indus- 
try’s new rationalized approach to long-range planning 
had created the conditions for long-term prosperity. 

2. Coming to terms with aggressive uniomsm. It 
was evident by 1955 that the Taft-Hartley Act of 
1947 was not going to revolutionize the power structure 
of established bargaining units. It was also evident 
that the advent of the first Republican administration 
in 20 years in Washington had not substantially al- 
tered existing bargaining relations. The annual re- 
openings of the existing multi-year contracts had in 
the past produced a succession of substantial wage 
increases and gave promise of continuing to do so. 
Under the circumstances, it made sense to consider 
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ways to adjust wages in advance to avoid the “guar- 
anteed annual argument.” 

3. The example of existing formula contracts. When 
the wage formula was first introduced, G. M.’s Charles 
E. Wilson argued that the operation of the formula 
would simply reproduce the same long-run wage trend 
characteristic of the economy in the past but without 
the pain and strain of frequent conflict. Seven years 
after its adoption, it began to look as though there 
might be something in this position. 

As the decade of the fifties came to a close, disillu- 
sionment with the formula approach seemed to set in, 
however, and a change in the form of the typical col- 
lective bargaining contract appeared to be in prospect. 


The “New Management Line” 

The period of the fifties was one of rapid tech- 
nological change summed up in the catchword “automa- 
tion.” In some areas of the economy, e. g., cargo han- 
dling, new techniques of operation were resisted by 
labor or their introduction was permitted under re- 
strictive rules as to staffing, ete. One approach under 
the “new management line” was to press actively for 
the elimination of such restrictions, sometimes through 
negotiation of elaborate programs of compensation 
and adjustment, as on the West Coast waterfront. 
Probably more important was the attempt to secure 
agreement to the modification of rules concerning the 
size of work crews, work load, etc. 

The new management line, however, has not ignored 
the problem of wage policy. It is too early in the new 
phase of the statistics to record the results in un- 
ambiguous fashion, but it appears that there are two 
principal changes emerging from recent events. First, 
the escalator clause has fallen into disfavor as part 
of the wage adjustment mechanism in long-term con- 
tracts. Second, there are signs that management is 
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seriously attempting to whittle away at that almost 
sacrosanct wage practice, the annual wage increase. It 
is tempting to suggest a trend toward shorter con- 
tracts, but the evidence is only fragmentary to date. 

It is interesting to note how the practice of the an- 
nual increase has been modified. One example is pro- 
vided by the electrical industry in which the new con- 
tracts call for wage increases at 18-month intervals. 
In the oil industry a comparatively generous offer 
of an immediate increase was tied to a two-year con- 
tract without a reopener. The point is that management 
has been careful to hold out the prospect of an im- 
mediate increase as an inducement to agreement, while 
additional increases are pushed into the future. Under 
this strategy the issue of striking or signing is made 
to hinge, not on the size of the immediate or even of 
the future increase, but on the timing of the future 
increases. 

The reasons for the adoption of the new manage- 
ment line seem fairly clear. Fundamentally, the change 
in the economic environment, both domestic and 
foreign, put pressure on management to attempt to 
modify postwar wage and labor cost behavior. Concern 
over a persistent inflationary trend and increasing 
competition in both foreign and domestic markets fo- 
cused attention on price and cost behavior. Poor eco- 
nomic conditions provided an incentive for management 
to adopt a more vigorous stance in bargaining as well 
as an opportunity to make this policy effective in at 
least some instances where the union bargaining posi- 
tion was weakened. 

The new line was also a reaction to the expensive 
consequences of the formula-type contracts negotiated, 
with unfortunate timing, in 1955-1956. The steel, rail- 
road, and electrical equipment industries found that 
they had to schedule annual increases roughly equiva- 
lent to what had been characteristic of their previous 


47 









INDUSTRIAL RELATIONS DIGEST 


ad hoc settlements and to add a cost-of-living escalator 
in addition. The course of consumer prices after the 
first half of 1956 made this combination an expensive 
one indeed. 

Elimination of the escalator clause from an auto- 
matic wage adjustment system removes the contingent 
component of wage change and the pattern of wage 
movement becomes predictable in advance. This is 
desirable in itself. In addition, wage changes then re- 
flect the interplay of bargaining power at the time 
of negotiations and cease to depend on factors exogen- 
ous to the bargaining system. 

On the other hand, in the fal’ of 1961 another type 
of contingent wage clause was inserted in the Amer- 
ican Motors-UAW agreement in the form of a profit- 
sharing provision. This approach retains the essence 
of a contingent adjustment in that the financial results 
of the negotiated settlement become indeterminate. 
American Motors has made a step toward tying wage 
costs to the company’s profit performance and pre- 
sumably regards this as a gain. The results of this 
approach to contingency wage adjustments will be in- 
teresting to observe over the next several years. 


An Interpretation of Postwar Experience 

The argument of this paper is that the experiments 
with long-term contracts and automatic wage setting 
can be interpreted as attempts to develop techniques 
for facilitating such accommodation of institutionaliza- 
tion. At this point, it is appropriate to review the 
various tactical arrangements that might be adopted 
under these circumstances. 

First, it is worth noting that the American collective 
bargaining system makes use to an unusual degree of 
the written contract arrived at through negotiations 
between private organizations. Two types of collective 
bargaining can be distinguished, according to “. .. 
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whether the bargaining partners enter into ‘contracts’ 
from time to time or create permanent joint institu- 
tions charged with the function of formulating stand- 
ards and of adapting them to changed circumstances 
and demands.” The first of these is called the “static” 
and the second the “dynamic” method of collective 
bargaining. In the usual case the dynamic system 
evolved from the static. 

Whether the American system might evolve in the 
direction of the dynamic model identified with British 
industrial relations is at least a possibility, as attested 
by the existence of systems with some of these charac- 
teristics in certain areas of the American economy, the 
most important examples being the railroad and coal 
mining industries. Both of these major industries 
have operated and are currently operating under agree- 
ments of indefinite duration. In addition, a number of 
special union-management committees have been set up 
outside the framework of collective bargaining in 
important industries in recent years. Examples are 
the human relations committee in the steel industry 
and the special committee of representatives of the 
Kaiser companies and the United Steel Workers to 
attempt to develop policies for distributing the fruits 
of increased productivity. Other special labor-manage- 
ment groups have been organized to work on particular 
problems, such as technological displacement in meat 
packing. 

The special committee device, which might be called 
“metabargaining,” may eventually develop into some- 
thing resembling the dynamic method, but the results 
to date do not indicate major immediate changes. 

There is undoubtedly some truth in the proposition 
that the static system of the United States reflects a 
greater predilection to rely on the force of law in inter- 
group relations. It is at least as plausible, however, 
that differences in basic power relations are as im- 
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portant in explaining the place of the contract in 
American industrial relations. Assume that conflicts 
of interest are more common and more pervasive in 
the United States than in Britain. Under these circum- 
stances, the collective bargaining contract acquires a 
significance that may be lacking in a collective bar- 
gaining system that is more “mature” in the sense that 
the power structure and the range of issues have be- 
come stabilized. 

This discussion can be summed up by saying that 
the length of the contract can have great importance 
as a subject for bargaining. The contract term finally 
agreed upon may either perpetuate a momentary bal- 
ance (or imbalance) of power or, if a short-term con- 
tract is signed, may lead to a partial dissipation of 
an opportunity offered by a position of strength. 

When a current balance or imbalance of power is 
expected to last for a considerable period, the question 
of perpetuating the current situation loses much of its 
significance. The party to whom frequent negotiations 
are a burden is tempted to press for longer contracts 
and may be willing to pay a price over and above the 
cost of annual agreements to be rid of inconvenience 
and uncertainty. 

This analysis suggests that periods when there is 
uncertainty as to the future relative positions of the 
parties to bargaining are likely to be characterized by 
higher levels of conflict and a trend toward contracts 
of short duration. As the balance of power stabilizes 
we would expect the level of conflict to decline and 
contract terms to lengthen. If stabilization occurred 
with unions in a relatively strong position, the con- 
tracts could be expected to contain some form of 
automatic wage adjustment (increase). If stabilization 
occurred with management in a relatively strong posi- 
tion, long-term contracts without automatic adjust- 
ments might be possible. 
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Summary and Conclusions 


This review of postwar collective bargaining 
strategy suggests the following conclusions or hypoth- 
eses: 

1. Important changes in collective bargaining re- 
lationships since 1945 can be traced by concentrating 
on the evolution of the form of the “typical” collective 
bargaining agreement from annual contracts to multi- 
year contracts with automatic wage adjustments. 

2. Although the institutionalization of industrial 
conflict that has occurred has been accompanied by 
changes in contract form, the collective bargaining 
contract and the negotiations that produce it have re- 
tained their central role in the American industrial 
relations system. 

3. The development of the long-term contract with 
automatic wage adjustments adds a “longitudinal” 
dimension to the familiar concept of a settlement 
“nackage” of benefits. In addition to the content of 
the immediate settlement, the length of the contract 
and the timing of future concessions have become 
elements that are subject to manipulation. 

4. Certain types of settlement options have the 
effect of blurring or diluting the role of the contract 
negotiation as a test of bargaining strength in the 
sense that these options produce changes in company 
costs and employee earnings that depend on factors 
outside the control of the bargainers at the time of the 
settlement. Obvious examples are the escalator clause 
and profit-sharing schemes. In practice, most manage- 
ments are likely to prefer to eliminate contingent 
clauses unrelated to individual company performance 
in favor of fixed commitments or commitments that 
reflect the company’s operating position. 

In a wider context, this paper stresses the impor- 
tance of broadening the analysis of collective bargain- 
ing from a concentration on the construction of models 
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that are aimed at predicting the outcome of individual 
negotiations to the analysis of bargaining as a process 
that takes place over time. Emphasizing the inter- 
dependence of successive negotiations in a continuing 
relationship means adding analysis in the tradition 
of sociology to the techniques of economics customarily 
used in the study of bargaining situations. 
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The Antitrust Laws and Labor * 


I. INTRODUCTION 


In recent decades the question of concentration of 
economic power within labor unions has been the 
source of much controversy and debate. Despite stat- 
utory provisions, many of the economic problems in- 
herent in such a situation still remain unsolved. The 
reason for this predicament, it has been suggested, 
lies in the almost complete immunity from federal 
antitrust statutes which labor unions presently enjoy. 
Legislation and court interpretation have created the 
“labor antitrust exemption.” 

It is fundamental to distinguish between the labor 
market and the product market. The two markets are 
closely related in that the buyer in the former, manage- 
ment, is the seller in the latter. Further, “the price of 
a commodity tends to equal its cost of production,” 
and wages represent a large portion of these costs. 
Yet, an essential difference exists with respect to the 
subject matter of each; the labor market is concerned 
with the purchase and sale of employees’ services, 
while the product market involves transactions in the 
company’s product. 

Monopoly power has been defined as the power to 
fix prices or to exclude competition. On this basis, 
there can be no doubt that unions possess such capabil- 
ities. It is of the very nature and purpose of every 
labor organization that it be able to eliminate com- 
petition in the labor market. There is clearly an over- 





* Condensed from an article published in 30 Fordham Law Re- 
view 759-776 (April 1962) and printed with permission from 
Fordham Law Review. Business address: Lincoln Square, New 
York 23, N. Y. Single copy price, $1.50. 
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whelming case for sanctioning collective action by 
labor in an effort to establish a single unit to negotiate 
with management. Thus, it is not suggested that the 
antitrust laws should be applied to the labor market 
as such. But, when labor unions engage in practices 
such as banning new products or processes, exerting 
pressures against individuals and firms not parties 
to a labor dispute (secondary boycotts), dividing up 
territories, restricting output so as to control market 
prices, excluding various commodities from the product 
market, and directly participating in price-fixing agree- 
ments, they engage in activities which directly re- 
strain trade in the product market, and which if en- 
gaged in by management would, in many cases, be 
violative of the antitrust laws. 

Section 1 of the Sherman Act [as qualified by the] 
Supreme Court gives the courts discretion to decide 
whether conduct is significantly and unreasonably anti- 
competitive in character and effect—the “rule of rea- 
son.” Certain activities, however, by reason of their 
very nature or necessary effect are conclusively pre- 
sumed to be unreasonable. Any arrangement, which, 
either directly or by controlling production, fixes or 
stabilizes prices, or which unduly restricts “competitive 
opportunity or commercial freedom” is deemed a per 
se violation of section 1. 

Under section 2 “economic monopoly becomes il- 
legal monopolization not only (1) if it was achieved 
or preserved by conduct violating section 1 but also 
(2) if it was, even by restrictions not prohibited by 
section 1, deliberately obtained or maintained.” Thus 
the element of purposiveness or deliberateness becomes 
essential to the existence of a section 2 violation. 


II. UNION ACTIVITIES 


We must at all times distinguish between those 
[activities] which have valid union objectives, and 
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those which are aimed solely at direct control of the 
product market. The latter do not constitute a “labor 
dispute” and therefore are not within the antitrust 
exemption. It is those activities which have as their 
ends valid union objectives—wages, terms and con- 
ditions of employment, ete.—to which the exemption 
is applicable. The issue then, is whether these [valid] 
practices, when they cause anticompetitive effects pro- 
hibited by the antitrust laws, should be restricted, not- 
withstanding the objectives involved. Further prob- 
lems arise as to how it can be done. Should the 
antitrust exemption be withdrawn—either totally or 
partially—or should certain activities be declared un- 
lawful under the labor statutes? Would this require 
amendment of the Norris-LaGuardia Act? Or, on the 
other hand, are there any alternatives to the “labor” 
and “antitrust” approaches? Before discussing these 
problems, it is important to note those union activities 
which have resulted in anticompetitive effects. 

A union’s demands against the use of labor-saving 
devices which would displace its members, or in the 
alternative, demands that if new machines are used 
the same number of men must be employed, have been 
held legitimate activities which labor organizations 
may carry on in an effort to maintain employment and 
certain working conditions for their members. On the 
other hand, where businessmen have combined to sup- 
press patented inventions or technological improve- 
ments, their conduct has been held a per se antitrust 
violation. 

Unions have legally imposed restrictions on produc- 
tion in order to maintain market prices and thus insure 
a constant or increasing wage scale—a valid union 
objective. But any agreed upon curtailment or shut- 
down by management which restricts production and 
fixes prices would constitute a section 1 violation, 
regardless of motive. 
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Unions, seeking to obtain more work for members, 
have lawfully used their economic power to compel 
business enterprises to use only products manufactured 
in plants employing members of a certain union. These 
practices increase prices and exclude competing prod- 
ucts from the consumer market. Where businessmen, 
acting in concert, refuse to deal with others, such 
refusals to deal would be deemed per se violations of 
section 1 of the Sherman Act. 

Arrangements whereby industry-wide unions unite 
on a “one wage-and-working conditions” demand, ap- 
plicable to an entire industry, with a nationwide strike 
as the alternative, have the net result of price fixing 
through noncompetition. A conspiracy to fix prices 
through noncompetition would amount to a per se 
antitrust violation if engaged in by management. 

Labor unions may arbitrarily divide up and allocate 
industries, territories, and jurisdictions among them- 
selves to the exclusion of competitors. If businessmen 
entered into similar agreements, they would be guilty 
of conspiring to exclude competition, a section 1 viola- 
tion. Yet this device is a common practice among labor 
organizations. 

Secondary boycotts involve combinations not merely 
to refrain from dealing with a trader or manufacturer, 
or to advise or persuade his customers to so refrain 
(primary boycott), but to exert coercive pressure upon 
such customers, actual or prospective, in order to cause 
them to withhold or withdraw patronage from such 
trader or manufacturer through fear of loss or damage 
to themselves, should they deal with him. Although 
such practices have always been unlawful for manage- 
ment under section 1, even today they involve no anti- 
trust violation for labor. Nevertheless, unions are not 
free to engage in such activities since they constitute 
an unfair labor practice under section 8(b)(4) of the 
Taft-Hartley Act. 
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The activities of labor organizations which tend to 
reduce or eliminate competition may be divided into 
three classes: those which involve restraints of trade 
in the product market and are lawful; those which con- 
cern the labor market; and those which restrict com- 
petition in the product market but are unlawful under 
labor statutes. Practices in the last two categories 
are not in issue since they are either necessary to 
preserve the union’s monopoly in the labor market or 
prohibited by the labor statutes. 


Ill. HISTORY OF THE EXEMPTION 


A. Legislative Immunity 

Upon the passage of the Sherman Act, controversies 
arose regarding coverage and exemptions. It was not 
until 1908 that the Supreme Court determined that 
labor unions were clearly within the scope of the act, 
Loewe v. Lawlor, more popularly known as the Dan- 
bury Hatters case. Not until three years later, however, 
when the Court ruled that such illegal combinations 
could be dissolved, was the need for political action on 
the part of labor regarding the antitrust provisions 
realized. The result was the inclusion of an apparent 
labor exemption clause in the Clayton Act of 1914. 

This act, inter alia, granted private parties the right 
to secure injunctions against continued violations of 
both the Sherman and Clayton Antitrust Acts. But 
unions were afforded protection in the labor market 
by legalizing them as organizations which, unlike man- 
ufacturing associations, were not subject to dissolution 
when they violated the antitrust laws. Section 20 
barred the issuance of federal injunctions prohibiting 
activities such as strikes, boycotts or picketing. In 
less than a decade, however, any hint of blanket anti- 
trust immunity for unions was explicitly dispelled. In 
Duplex Printing Press Co. v. Deering, the Supreme 


57 





INDUSTRIAL RELATIONS DIGEST 


Court restrained the machinists’ union from engaging 
in a secondary boycott. 

The result of the Duplex case was to engender un- 
certainty. Organized labor, in an effort to clarify its 
status under the antitrust laws sought a statute which 
would grant unions relief from injunctions and at the 
same time confer complete antitrust immunity. As a 
result, in 1932, the Norris-LaGuardia Act was enacted. 

The primary purpose of this act was to restrict the 
power of federal courts to issue injunctions in labor 
disputes. It reflected a change in congressional policy 
and effectively resulted in federal support of labor 
unions. The intervention of the courts in union contro- 
versies was terminated, the Supreme Court subsequent- 
ly holding that the Norris-LaGuardia Act effectively 
immunized such disputes from the equitable jurisdic- 
tion of the antitrust laws and consequently the courts’ 
most powerful tool—the injunction. The extent to 
which this exemption applies is revealed by a series of 
Supreme Court decisions between 1940 and 1945. 


B. Judicial Immunity 

In 1940 the Supreme Court decided the first case 
in which it attempted to halt the use of the Sherman 
Act as a means of policing strikes affecting interstate 
commerce, Apex Hosiery Co. v. Leader. A sit down 
strike compelled a shutdown of the factory. It was held 
that a restraint on the movement of goods in interstate 
commerce resulting from this shutdown was not 
illegal. Even though a natural and probable conse- 
quence of the acts of the strikers was to prevent sub- 
stantial interstate shipments by the employer, this was 
not the kind of restraint of trade or commerce at which 
the Sherman Act was aimed; there must be in addition, 
the unlawful objective of unreasonably restraining 
competition. A year later, in United States v. 
Hutcheson [this concept was] extended to what is the 
current labor antitrust exemption. 
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The Hutcheson case holding was that labor activities 
exempt from injunction by the Norris-LaGuardia Act 
were also totally immune to the prohibitions of the 
Sherman Act. 

There is some dispute as to whether Hutcheson 
completely overruled the Duplex decision. With re- 
spect to the Duplex interpretation of the Sherman Act 
as it applies to labor unions, there is little doubt but 
that such interpretation is overruled. Mr. Justice 
Frankfurter found that what is on its face violative 
of the Sherman Act is lawful for a labor organization 
if done in the pursuit of valid union objectives. But 
precisely what such objectives might be was not stated. 
Rather the entire concept was defined in terms of “self- 
interest”—the essence of the present labor antitrust 
exemption. It is not so clear that Hutcheson overruled 
[the] narrow interpretation of a “dispute” within 
the meaning of section 20 of the Clayton Act. Mr. 
Justice Frankfurter reasoned that section 20 of the 
Clayton Act must be read in the light of the broad 
congressional policy toward laber as expressed in the 
enactment of the Norris-LaGuardia Act. In effect 
then, the two acts were read as integrated statutes. 
This interpretation has met frequent criticism. 

The next major decision affecting union immunity 
was actually only an application of the rule laid down 
by Hutcheson. However, it did attempt to clarify the 
extent to which labor is exempt when it combines with 
nonlabor groups. Allen Bradley Co. v. Local 3, Int’l 
Bhd. of Elec. Workers involved a situation where the 
union arranged with contractors and manufacturers 
of electrical apparatus to boycott out-of-city and non- 
union goods in order to elevate the status of its mem- 
bers by securing jobs and higher working standards. 
In upholding the injunction against the electrical 
workers’ union the Court held that when the union 
combined with businessmen to restrain trade and elim- 
inate competition it lost the exemption conferred upon 
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it in the Clayton and Norris-LaGuardia Acts. The 
Court ruled that the injunction should be limited so as 
to prohibit only activities in which the union engaged 
in combination with nonlabor groups. 

A question arises as to whether the exemption 
[would] be lost in a situation where there is “an agree- 
ment between one union and one employer requiring 
conduct whose object is some direct market restraint 

. ,” or only as in the instant case, where the agree- 
ment is between a union and several employers who 
are a combination amongst themselves. As yet the 
Court has not been squarely confronted with the prob- 
lem. 

The effect of these decisions was to make a basic 
delineation of the areas and occasions in which the 
antitrust immunity of labor exists. The antitrust 
problem inherent in the rule, “which leaves labor 
unions free to engage in conduct which restrains trade,” 
was noted by the Court in Allen Bradley but was 


reserved as “a question for the determination of Con- 
gress. It would appear that the answer to such a ques- 
tion lies either in the area of antitrust revisions or 
labor reforms. 


IV. PROPOSALS AND CHANGES 


A. Antitrust Approach 

When the Hartley bill was passed by the House in 
1947, it included provisions which would have made 
antitrust laws applicable to certain union activities. 
The Taft-Hartley Law, as finally adopted, however, 
contained no such antitrust sections. In 1950 Senator 
Robertson of Virginia unsuccessfully introduced a 
bill which would have restored the application of 
antitrust policies, so far as labor unions were concerned, 
to their status before the enactment of the Norris-La- 
Guardia Act. During the next few years sporadic 
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attempts at similar legislation were made but invari- 
ably met with failure. 

In September of 1961, Senator McClellan of Arkansas 
submitted a proposal to prohibit certain activities of 
labor organizations which restrain trade or commerce 
in industries engaged in transportation. The bill would 
amend sections 1, 3, and 8 of the Sherman Act and 
sections 6 and 20 of the Clayton Act. What effect this 
legislative effort will have is entirely speculative. 


B. Labor Approach 

In prohibiting certain union activities, Congress 
has, in effect, declared that these activities are illegal, 
despite the lawfulness of the objectives they are de- 
signed to achieve. Thus, under the Taft-Hartley Act 
federal district courts have the power to issue injunc- 
tions upon the application of the National Labor Re- 
lations Board in cases involving jurisdictional disputes 
and secondary boycotts, notwithstanding the provi- 
sions of the Norris-LaGuardia Act. The actual effect 
on such practices is limited due to the construction of 
the Taft-Hartley Act. Only those activities “ ‘specific- 
ally provided for’ in the act” are prohibited. The re- 
sult is that there are “numerous apparent incongru- 
ities.” 

One of the more outstanding products of such incon- 
gruities was the “hot cargo” clause. It was not until 
the Labor-Management Reporting and Disclosure Act 
of 1959 that such clauses in collective bargaining con- 
tracts were made illegal. The effectiveness of this law 
is now being tested but due to its limited antitrust 
scope, i.e., primarily with respect to the secondary 
boycott, it is doubtful that a solution to the labor anti- 
trust dilemma has been found. 


V. FUTURE REMEDIES 


Two major approaches to the regulation of union 
economic influence have developed: 
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(1) The application of antitrust policies to restrict 
the acts of organized labor; 

(2) The development of legislation outside of the 
antitrust laws, i.e., labor reforms, to cope with the 
specific problem of the undesirable effects of union 
power on the general public. 

The latter theory has produced laws such as the 
Taft-Hartley and Landrum-Griffin Acts, while the 
former has yet to meet with congressional approval. 

How far should the “self-interest” concept be ex- 
tended? Should a union acting alone be able to pro- 
vide an employer with a sheltered market in an effort 
to get a share of the anticipated larger profit? How 
far may a union go in resisting the application of 
technological advances in an effort to secure more jobs 
for its members? Should the term “labor dispute”, as 
it appears in the Norris-LaGuardia Act be more nar- 
rowly construed? These are questions which still re- 
main unanswered. 


A. Antitrust Theories 

Some authorities, such as Archibald Cox, have sug- 
gested that the key to such problems lies in an attempt 
to give legislative recognition to the conflict between 
the congressional policies of encouraging effective 
collective bargaining and promoting product market 
competition. He would therefore make a clear delinea- 
tion between the lawful and unlawful activities within 
the area of conflict. [This proposal] fails to dis- 
tinguish cases where the same act might at one time 
be committed to accomplish a valid objective and at 
another time be aimed directly at obtaining an il- 
legitimate one. 

Another approach is that the undesirable aspects 
of labor power could be eliminated by making the legal- 
ity of these activities depend upon their purpose and 
effects. [Advocates] urge that Congress change the 
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Hutcheson delineation of union antitrust immunity so 
that if the immediate purposes are illegal under the 
Sherman Act, the exemption would be lost, despite the 
fact that the ultimate purposes (wages and conditions 
of employment) are valid objectives. The difficulty 
here is the method of proving purposes. 


B. Labor Theories 


Within the ranks of those who would restrict union 
anticompetitive practices through labor legislation, 
several approaches have also been proposed. Some feel 
that there should be more democratic participation by 
local union members in the union’s important func- 
tions. The main objection to this plan is that it seeks 
to eliminate monopoly elements in the labor rather 
than product market and hence is impracticable. Also, 
if a limitation on union size is desirable, in what terms 
shall the measuring rod be expressed—by territory, by 
industry, or by company? 

A second theory seeks to restrict specific acts of 
organized labor through statutory provisions similar 
to those found in the unfair labor practice section of 
the Taft-Hartley Act. Again, however, such prohibi- 
tions would not necessarily be limited to activities 
which restrain trade but would apply to all undesirable 
manifestations of union influence, whether in the labor 
or product market. Thus the criticism of impractica- 
bility is pertinent here also. 

Finally, there are those who would curb union anti- 
competitive practices industry by industry. Although 
this approach is of its nature extremely limited in 
scope, it does possess merit in that certain industries 
might need regulation more than others. But the ques- 
tion arises, if what is sought is a remedy for anti- 
competitive practices in the product market, why not 
apply this same reasoning more directly and propose 
antitrust legislation? 
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VI. CONCLUSION 


Any restrictions which might be placed upon labor 
practices should be limited to those which tend to 
affect the product market—not the labor market. In 
this connection, the issue of whether such activities 
involve valid union objectives is of vital importance. 

With respect to any proposal, antitrust or labor, 
Senator [McClellan’s] wish, that all be heard, should 
only be granted upon the stipulation that the cliches, 
“pro-labor” and “anti-labor,” “pro-management” and 
“anti-management,” be abandoned. In the past such 
phrases have constituted major stumbling blocks in 
the discussion of much needed legislation. The pres- 
ent situation is a serious one. Political implications 
must be kept to a minimum; the public interest de- 
mands that a more fruitful level of thought obtain. 

















Needed: A Fourth Party in 


Industrial Relations * 


This article discusses a thesis which can be stated in 
the following propositions: (1) there exists an urgent 
need to fuse national interests to collective bargaining 
which are ideological as well as economic in impor- 
tance; (2) the third party institutions in the United 
States that might serve to explore and inject new re- 
straints in collective bargaining are the mediation and 
arbitration systems which have grown extensively in 
the past fifty years; but the mediator arbitrators—by 
virtue of the role they have played in industrial re- 
lations—can do little to bring about outcomes different 
from those that would issue if the parties were left to 
themselves and to government dabbling in collective 
bargaining. 


The Nature of Collective Bargaining 


How free collective bargaining works in theory can 
be described in simple terms. If a reasonable equality 
of bargaining strength exists between employees and 
unions, decisions which emanate from the group de- 
termination of employment terms are not dominated 
by the point of view of any one party. The threat of a 
strike or the strike itself plays a functional role in the 
process, generating economic pressures rather quickly 
which force the parties to agree or at least acquiesce to 
a set of employment terms. Neither the strike nor the 





* Condensed from an article by J. A. Raffaele, published in 13 
Labor Law Journal 230-244 (March 1962) and printed with per- 
mission from Labor Law Journal. Business address: Commerce 
Clearing House, Inc., 4025 W. Peterson Ave., Chicago 46, Illinois. 
Single copy price $1.00. 
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ensuing settlement adversely affects the public in- 
terest in any great degree. Most bargains fit this de- 
scription to a considerable degree, their impact having 
little consequence to anyone but the parties themselves. 
The 1959 steel strike and subsequent disputes in 
other industries suggest in some cases a breakdown 
of this collective bargaining mechanism. Such factors 
as the characteristics of imperfect product markets, the 
complete organization of the labor market by the union, 
ample financial resources of disputants and the procliv- 
ity of government bureaucrats and politicians to inter- 
vene in labor relations make disputants impervious to 
authentic collective bargaining. Rather than knuckling 
down to the forces of the market place, the parties are 
in fact instrumental in creating them, requiring the 
public rather than themselves to bring about adjust- 
ments. The market place adjusts to the decisions of 
the parties rather than imposing restraint and re- 
sponsibility on their positions. The purpose of the 
strike becomes to force political intervention to rescue 
disputants from their intransigent positions. The con- 
flict increases differences instead of narrowing them. 
The strike threat is rather successful in competitive 
small enterprises as an instrument of producing agree- 
ment in writing new collective contracts. The mediator, 
with a flair for detecting and exploiting power differ- 
ences, assures the prevention of a protracted strike 
caused by gross error in estimates of relative economic 
power of either party. Economic self-interest imposes 
a restraint on the behavior and decisions of the parties, 
the alternative to such self-control being extinction. 
The protracted submergence of such competitive 
pressures, however, suspends the willingness to agree. 
In the absence of restraining noneconomic values, the 
parties may be inclined to sit it out indefinitely. The 
mediator arbitrators, having lost their weapon of the 
market place, become impotent in generating compul- 
sions to agreement unless they tacitly assent to shift 
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its consequences on to the public. Under such circum- 
stances, political intervention provides the only means 
to break the stalemate. The void created by the delay 
of market pressures may become susceptible to relief 
by the disconcerting thought of what a convening con- 
gress in a presidential election year might do. 

An item of major significance in the 1959 steel dis- 
pute was the expression of disillusionment by in- 
dividuals sympathetic to collective bargaining. An in- 
creasing body of public sentiment has begun to reject 
the idea that any settlement in collective bargaining, 
per se, is good, in favor of the belief that some settle- 
ments, by the manner in which they have been arrived 
at or by the consequences brought about on the national 
interest, can be bad. This wave of disenchantment may 
be the beginning of a groundswell of reorientation of 
sympathetic members of the middle class who have 
served as a restraining influence on the excesses of 
legislatures in the passing of labor law. If this trend of 
disillusionment in collective bargaining were to con- 
tinue, such a consequence would far outweigh economic 
losses ascribable to labor conflict. 


The Search for a New Type of Tripartism 

In the evolution of collective bargaining, there has 
arisen an increasing number of informed individuals 
who, while remaining at its periphery, manage to in- 
fluence labor management relations in a manner which 
has not been fully estimated. They include mediators, 
arbitrators, consultants, lawyers, and practicing social 
scientists using universities as a base of operations. 

Lawyers have perhaps been the most enterprising 
of all these industrial relations experts. Through the 
partisan role they are duty bound to assume, they 
acquire a taste for litigation and winning cases rather 
than solving problems. Their employment is increased 
geometrically as Congress writes new labor laws. 


67 












INDUSTRIAL RELATIONS DIGEST 


These appendages to the bargaining structure in- 
clude nonprofit arbitration agencies whose avowed 
purpose is to improve labor management relations. 
Like executives, the arbitrator is in the business of 
making decisions. His continued success, he may be- 
lieve, is predicated on his ability to avoid making deci- 
sions which may cause one party or the other to ter- 
minate his services. The field becomes sustaining, and 
long term growth assured in the degree that every 
arbitration is a crisis and direct negotiation impos- 
sible. The institution of arbitration, like government 
and mediation, wants to survive. In doing so, it may 
perpetuate failure in direct problem-solving and assure 
the permanent admission into group decision-making 
of a third party whose employers expect them to pro- 
mote their immediate interests. 

The parties themselves often hire advocates in pre- 
senting their cases in arbitration, adept in delay and 
obfuscation. The parties may also muster cases for 
political reasons or for the purpose of trying to hurt . 
each other financially. In such situations, no meeting 
of minds among the parties and the arbitrator may 
exist as to what purposes arbitration should serve. 

This is not to say that arbitration has not played a 
positive role in collective bargaining. In the settlement 
of disputes arising out of existing agreements, it may 
be a substitute for conflict. 

As the process becomes established, however, it may 
inhibit a reliance on common consent and responsibility. 
Its use may thwart the development of a mature re- 
lationship. 

Of all the members of the third party elite in labor 
relations, those in academic circles offering expert 
opinion for a fee have a special place. The American 
university professor in the social sciences is increas- 
ingly employed by the parties singly or jointly. An in- 
creasing number of them find themselves gaining a 
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major portion of their income from employers and 
labor unions. 

It is difficult to say to what extent these experts 
influence the collective bargaining process. One would 
suspect that the increasing susceptibility of economic 
organization to a formidable array of advisors and 
commentators evolves structures, methods, and policies 
which would not be the case if the parties were left to 
their own devices. 

So far, no effective method has been devised to give 
a powerful presentation to that public which cannot 
escape the decisions of industrial giants. The labor 
relations communications emanating from the parties 
and government on issues confuse and mislead the 
public rather than clarify. Such media are designed to 
defend an interest, or in the guise of neutrality, are 
laden with a mass of data of little meaning to the lay- 
man who reads them. The third party elite may cause 
some accrual to occur in the public interest. The gen- 


eral public, however, cannot have too high an expec- 
tancy of what such third parties can do in their behalf. 


Function of the Arbitrator 

The function of the arbitrator in labor relations was 
conceived originally as one of limited scope. It was to 
be a substitute for the use of economic strength as a 
means of reconciling differences and not as an alterna- 
tive to the force of government. As an enforcement 
referee, he was not hired to substitute his judgment 
for that of the union or the employer. When he began 
to use his office as a means of equating power positions 
to perpetuate himself in office, he began to act more 
than as an enforcement referee, and in many instances 
forced on employers a kind of arbitration they had 
little intention of purchasing. 

The view that arbitration is still a method in lieu of 
the use of the strike is a matter of speculation. Con- 
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comitant with the increase of arbitration have come 
such factors as more benign employer labor policy, 
rising terms of employment and heavy financial com- 
mitments on the part of workers, and increased worker 
education. These emerging forces may have caused a 
decline in the propensity to strike over the interpre- 
tation of existing agreements. 

Conceptually mediators and arbitrators are sup- 
posed to have little in common. The former are a third 
party in the writing of new agreements while the latter 
are employed in most cases in the interpretation of ex- 
isting agreements. In the practice of their jobs, how- 
ever, the neat differences raised between them can best 
be reserved for undergraduate distinctions. Both are 
concerned with the maintenance of acceptability. 

They are both part-time employees of the parties, 
consultants hired to promote the interests of their 
clients. No aura of independent power surrounds 
them. 

Third parties in industrial relations find new pat- 
terns in collective bargaining enticing. Existence de- 
crees propriety. Ignorance and imprecise knowledge 
provide them with an area of maneuverability which 
would not be obtaining otherwise, and with an oppor- 
tunity to escape from the consequences of the decisions 
which they make. 

To be sure, while it is clear the arbitrator is hired 
to make a decision for the parties, the benchmarks he 
uses in weighing alternatives are neither readily appar- 
ent nor universal. He must make up his mind, albeit 
reluctantly at times. He may wish to implement what 
he considers to be basic concepts of justice regardless 
of the literal content of contract clauses which may 
pull him reluctantly in the opposite direction. 

Suffice it to say, the cliché that the arbitrator is 
merely interpreting collective bargaining agreements 
is not so. He may want to re-equate the balance of 
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power in favor of the weaker party. Or he may give the 
lion his full share. He may seek to implement what he 
considers to be sound and equitable management and 
industrial relations principles. Ample latitude often 
exists between the circumstances anticipated by the 
negotiators and the particular grievances that arise 
in the future, so that the arbitrator has sufficient op- 
portunity to implement private benchmarks of decision- 
making. 


Goal of Organized Arbitrators 

The goal of organized arbitrators is to make arbi- 
tration a profession. This is meant to be taken in a 
laudatory sense. Arbitrators like mediators live by 
consent of the contending parties who want their just 
due in return for the proffer of employment. They 
are the employees of the parties who can dispense with 
their services by reconciling differences directly. In 
this sense, the best kind of professional treatment is 
one which may cause the extinction of arbitration. 

Mediation groups encourage power play in collective 
bargaining because they are essentially exponents of 
solutions based on power. In so doing, mediators in- 
dulge in self-rationalization by stating they prevent 
strikes from occurring or shorten those that do. That 
they do either is questionable. Indeed, they probably 
promote the contrary. The bureaucratic necessity for 
them to intercede in collective bargaining forestalls a 
maturation of bargaining relationships. Conflict is not 
all bad; it often engenders reason and empathy for the 
point of view of another. 

In the competitive mediation business, the Federal 
Mediation Service has inadvertently contributed to its 
own downgrading. First, by competing with state 
agencies in obtaining small disputes, Federal Mediation 
has developed a mentality attuned to such disputes. 
Its image has become not one of the dignity and wisdom 
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of government but that of finaglers. The Service re- 
jects the view that collective bargaining in the pre- 
ponderant number of cases is a private matter. Indeed, 
it believes in intervention long before a dispute has 
occurred. Secondly, it has conceded the big drama 
eases to other individuals and agencies. Thirdly, the 
long term problems in collective bargaining have per- 
sisted despite heavy doses of federal mediation and are 
now being given to private individuals. 

The net effect of such vigorous competition among 
different sets of mediators has been more and persist- 
ent intervention in the collective bargaining process. 
The only recourse to save free collective bargaining 
would be a fourth party to combat the onslaughts of 
the third parties. 


Third Party Role of Government 

Government cannot afford to reveal how impotent it 
really can be. It does so, however, by placing itself at 
the disposal of powerful economic groups instead of 
pursuing a course of action consistent with the tradi- 
tion of checks and balances. Individual responses to 
government based on integrity of thought become fruit- 
less and give way to the pressures of mass portraits 
of what constitutes the truth. 

The slow, progressive incursions of government, al- 
though less dramatic than those brought on by major 
crises, are nevertheless significant in their impact. 

Given a degree of both stability and growth, govern- 
ments tend to become conservative. They, too, like 
the other third parties in industrial relations, are 
likely to resist proposals for significant changes in 
institutions. Only through a great political ground 
swell can such a conservative tendency be overcome. 

Both groups seek to promote their own interests by 
expanding their political activity while each decries 
the influence of the other on government. Each party 
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is inclined to be sympathetic to government restrictions 
when their onus falls on the other and opposed when 
the burden falls on himself singly or jointly. 

The parties and government may tire of squabbling 
and elect to join forces against a less organized fourth 
group. They may decide to logroll rather than counter- 
vail against each other. 

As they increase their influence, governments tend 
to exercise a censorship of facts which emanate from 
them. Bureaucrats prefer to place themselves in the 
best possible light. In achieving this objective, they 
may inadvertently control the thoughts and actions of 
individuals. Such a control of knowledge may produce 
two results: an increasing gap between reality and the 
picture painted by officialdom, or the departure from 
the idea of government as servant to government as 
master. 


Conclusions 


The politicians, the parties in labor relations and 
their employees, the arbitrators and mediators, are 
likely to continue to preach a hands off policy. The 
long term public interest may continue to be ignored 
because there is a price to be paid for imposing re- 
straints on organized labor and management. A two- 
fold dilemma arises: (1) how to effect control of the 
policies of industrial giants without relying on a gov- 
ernment bureaucracy with increasing mercantilist 
sympathies toward economic groups they are supposed 
to control, and (2) where to obtain the leadership for 
a change in existing industrial relations institutions 
where the logical choice for such guidance is those 
whose heavy commitments in these institutions make 
them disinclined to speak out strongly. 

In some manner, the personal inventiveness of social 
scientists should be encouraged to push the parties in 
industrial relations to a higher level of outlook. 
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Neither the mediator nor the arbitrator is likely to 
achieve such an objective while continuing to discharge 
his role in industrial relations. 

The particular causes of failure do not suggest that 
another overhauling of the statutory machinery of 
collective bargaining is the logical alternative to their 
solution. Rather than such a type of control, it is our 
legal economic institutions that lag behind changed 
value judgments. While the law is supposed to foster 
competition among producers, we have accepted the 
idea but not the long term consequences to our eco- 
nomic system, that in collective bargaining, employers 
at least in the same industry shall not compete with 
each other on the basis of differences in terms of em- 
ployment. The trend to industry-wide bargaining, 
moreover, should not be discouraged. If new labor 
legislation must be passed, it would well concentrate 
on securing the rights of workers to a job in the 
prospect of increasing sympathetic attitudes toward 
productivity, or the government may offer tax in- 
ducements in return for approved joint productivity 
programs submitted by employers and the local union. 
The traditional restraints on collective bargaining, 
however, have to be strengthened not by methods 
designed primarily to prevent strikes or terminate 
them, but by a constant public exposure of the policies 
of the parties and their consequences. Such a goal can 
be achieved by the organization of a national body 
which would disseminate information on the economic 
and collective bargaining policies of the parties. 

In seeking such an objective, social scientists can 
serve a unique function. The new statute may require 
that in industries affected by a public interest, such 
individuals sit at the collective bargaining table with 
the parties. A law may be needed to create a national 
economic board that would interpret national objectives 
and serve as an instrument of analysis and persuasion. 
Perhaps a dozen manufacturing industries, including 
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basic steel, utilities, transportation, and construction 
would be involved initially. Such a group of social 
scientists would be assisted by their own staffs in the 
pursuit of functions including the articulation of the 
public point of view and the stimulation of creative 
thinking on collective bargaining problems. They 
would be asked to make a continuous review of con- 
templated changes in collective bargaining, wage, price, 
and profit policies to a congressional committee of a 
stature similar to the committee on the joint economic 
report. 

The function of such a group would not be that of 
emergency firemen to be used in the settlement of labor 
disputes at a moment of crisis, nor as full time govern- 
ment employees. One of the lessons overlooked in the 
1959 steel strike is the educative process that takes 
place when a social scientist forces a crystallization 
of issues and positions of parties, and exposes them to 
public scrutiny by making them a matter of public 
record. It is this type of third party public reporter 
that should be placed on a permanent industry basis 
by law. 

If we are frightened by the prospect of government 
planning, we would be planning downward and not 
upward. Similar organs have been used successfully 
by conservative governments in Great Britain and 
Belgium. The third party social scientist would exert 
his influence in particular bargaining situations and 
report to the public the course of the relationship he is 
observing. New settlements would not take effect until 
after the third party analysis is released to the public. 
The American system of collective bargaining is an 
indispensable ideological weapon. There are imper- 
fections in the system. The solution to such deficien- 
cies, however, lies in the change in the role of govern- 
ment in a pluralistic society and the complete 
organization of employees to make labor organization 
better express the public interest. 
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It is my hope that labor relations lawyers, mediators 
and arbitrators will join with the social scientists in a 
mutual shedding of clichés and platitudes in a con- 
structive spirit of controversy without the loss of their 
sense of humor. 

We may be faced with a major evolution of the values 
and rule making processes of our economic system. 
Such problems as the job disenfranchisement of the 
working man, the farm migrant question, foreign com- 
petition, dislocations in education and training, urban 
failures as well as collective bargaining power strug- 
gles all may need an exploration of basic points of de- 
parture. The politicians who may obstruct a massive 
solution of these problems may be playing into the 
hands of the very ideological adversaries of whom they 
profess to be implacable enemies. 

It is unfortunate that an effective system of third 
party control can possibly be achieved only through 
an instrument of government. The remedy of the evils 
of bureaucratization appears to be more bureaucratiza- 
tion and its probable dilution of points of view of in- 
tegrity and perceptions of quality. In addition, it is 
doubtful whether the undesirable appurtenances of 
collective bargaining can be removed without some 
system of government control of labor relations. Chi- 
canery, propaganda, Byzantine bargaining, and dis- 
honest rationalizations to support maximum use of 
power may be unavoidable characteristics of free col- 
lective bargaining. In a broader sense, the problem is 
how personal integrity and restraint in the relationship 
of human beings with each other can be fostered 
in a permissive society. 


























ACTION AGAINST EMPLOYEES FOR BREACH OF 
NO-STRIKE CLAUSE NOT PRECLUDED BY 
ACTION FOR UNION BREACH UNDER SEC- 
TION 301 OF THE TAFT-HARTLEY ACT * 


Sinclair Refining Co. v. Atkinson, 290 F2d 312 (7th 
Cir), cert granted, 82 S Ct 378 (1961). 


Plaintiff, Sinclair Refining Company, brought suit 
for damages against representative unions in a federal 
district court under Section 301 of the Labor Manage- 
ment Relations Act, alleging breach of a no-strike 
clause in the collective bargaining agreement between 
the parties. In a second count, based on diversity 
jurisdiction, plaintiff sought damages from twenty- 
four individual union officials, who were also em- 
ployees, on the ground that they had breached their 
individual contractual obligations and common-law 
duties by participating in the work stoppage, inducing 
other employees to join in the work stoppage, and in- 
ducing the unions to cause the work stoppage. Declara- 
tory and injunctive relief were requested in a third 
count to prevent the defendants from conducting fu- 
ture wrongful strikes. Defendants moved to stay the 
first count pending arbitration and to dismiss counts 


two and three. On cross-appeals from denial of the 
motion to stay and dismissal of counts two and three, 





* Condensed from a note, published in 62 Columbia Law Review 
364-370 (February 1962) and printed with permission from Co- 
lumbia Law Review. Business address: Columbia Law School, 
Columbia University, New York 27, N. Y. Single copy price $1.50. 
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held, denial of stay and dismissal of count three af- 
firmed, dismissal of count two reversed. Regardless 
of whether a union is liable for breaching a no-strike 
clause of a collective bargaining agreement under 
Section 301 of the Labor Management Relations Act, 
the appellate court ruled, that section does not preclude 
an employer from maintaining an action for damages 
under general principles of state contract and tort law 
against individual employees who participated in the 
strike and induced other employees to similarly violate 
the clause. 

As unions typically have the status of unincorpo- 
rated associations at common law, they are not re- 
garded as juridical entities and cannot sue or be sued 

in the association name in most states. To enforce 
’ collective bargaining agreements without viewing the 
union as an entity, the courts have developed theories 
by which the substantive rights and duties engendered 
by such agreements are deemed to be mutually enforce- 
able by the employer and individual employees. Some 
courts interpreted the agreement as establishing cus- 
tomary practices or usages binding employer and em- 
ployee unless expressly rejected by the employee. The 
collective agreement has also been interpreted as mere- 
ly a general offer that is accepted by the individual 
employee’s continuing work with knowledge of the 
agreement. Other courts regard the union as the 
employee’s representative, thus binding employer and 
employee under general principles of agency. Collec- 
tive bargaining agreements have also been analogized 
to third party contracts. Another theory recognizes 
that certain rights and duties are incident to the con- 
tractual relationship between employer and union, 
while other rights and duties attach to the employer- 
employee relationship. None of the theories espoused, 
however, has been regarded as a wholly adequate inter- 
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pretation of the collective bargaining agreement. A 
congressional intent to eliminate the difficulties in- 
volved in enforcing collective bargaining agreements 
against unions was manifested by the enactment of 
section 301 of the Taft-Hartley Act. 

In 1957, the Supreme Court in Textile Workers v. 
Lincoln Mills rejected the argument that section 301 
was merely a jurisdictional statute and held that Con- 
gress had authorized the federal courts to fashion a 
body of federal substantive law governing the interpre- 
tation of collective bargaining agreements in suits 
arising under section 301. State courts, although bound 
by Lincoln Mills to apply federal law, have asserted 
concurrent jurisdiction over suits that might have been 
brought in federal courts under section 301. However, 
the question of whether the provisions and policy of 
section 301, as construed by Lincoln Mills, preclude 
actions under state law against individual officers and 
employees for their breaches of collective bargaining 
agreements has not been settled. Several district 
courts, including the lower court in the instant case, 
have indicated that federal law is applicable to suits 
by employers against union members. The lower court 
in the instant case held that an action against union 
officers for inducing breach of a collective agreement 
is no longer cognizable in state or federal courts. 

The court in the instant case, reversing the dismissal 
of the count against the individual union officers, held 
that a cause of action cognizable under state common 
law had been stated and could be maintained in a 
federal court under its diversity jurisdiction. It de- 
termined that the individual officers were bound by the 
collective bargaining agreement on the theory that its 
provisions were incorporated in their individual con- 
tracts of hire. A valid claim for relief was therefore 
found in the alleged breaches of the contractual duties 
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not to strike and not to induce others to strike. The 
court further recognized that the employees’ alleged 
inducement of other employees to breach the collective 
agreement constituted a cause of action under state law 
based on the doctrine of tortious interference with 
contractual obligations. The court’s sanction of simul- 
taneous actions against the union and individual of- 
ficers was justified by the observation that the work 
stoppage might not have been authorized by the union. 
It was asserted that an action for breach of contract 
against a union under section 301 does not insulate the 
union officials from liability in their status as em- 
ployees for inducing the breach. 

The instant court’s finding that an individual mem- 
ber’s liability for participating in a union-authorized 
breach of a collective bargaining agreement is gov- 
erned by state rather than federal law significantly 
limits—to suits between employers and unions—ap- 
plication of the independent body of federal law con- 
templated by Lincoln Mills. If a union breaches its 
agreement, the employer, according to the instant 
decision, can proceed against the individual union mem- 
bers under state law and the interpretive problems of 
the collective bargaining agreement may never be ad- 
judicated under federal law. Further, an action against 
a union in a federal court under section 301 and a suit 
against individuals in a state court may be simultane- 
ously maintained for the same breach of a collective 
agreement and inconsistent judgments may be ren- 
dered. Adjudication under federal law of the issue of 
individual union members’ liability for participation in 
breaches of collective bargaining agreements would 
seem to be crucial to the development of a coherent 
national labor policy. These difficulties might be 
avoided to a great degree by a recognition of the full 
implications of the Lincoln Mills decision. Assuming 
that the policy underlying Lincoln Mills is thus broadly 
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viewed as requiring pre-emption of state law in suits 
against individuals, the problem of whether individuals 
should be held liable under federal law for breaching 
no-strike clauses of collective agreements remains to be 
resolved. 

The court in the instant case found a valid cause 
of action against the individuals on the basis of a com- 
mon law theory that the no-strike clause of the collec- 
tive agreement was incorporated in their personal 
contracts of hire. The use of this fiction without a more 
complete explanation of the governing policy considera- 
tions is questionable. Section 301(b), subjecting labor 
organizations to suit as entities and immunizing mem- 
bers from personal liability for judgments against 
their unions, clearly represents a federal policy that 
such organizations should bear the legal and economic 
burden of compliance with collective agreements. 
Further, in according additional corporate character- 
istics to labor organizations, that section may well sup- 
port the analogous application to union officials of the 
corporate rule that officers do not incur personal 
liability for inducing their corporations to breach their 
contracts. A broader consideration of national labor 
policy objectives also suggests that union-negotiated 
no-strike provisions should not be construed to support 
damage actions against individuals. It may be argued 
that national labor policy requires that only express 
contractual provisions imposing the duty not to strike 
on individual employees should be enforceable against 
union members. Finally, if it is accepted that federal 
policy precludes contract actions against individuals 
based on their breach of no-strike clauses, it would also 
seem necessary to employ the same policy to defeat 
tort actions against individuals for inducing either 
unions or individual employees to breach such provi- 
sions. 


81 








INDUSTRIAL RELATIONS DIGEST 


AGENCY SHOP LAWFUL FORM OF UNION SE- 
CURITY UNDER LABOR MANAGEMENT RE- 
LATIONS ACT * 


General Motors Corp., CCH Lab L Rep (133 NLRB 
No 21) 10416 (4 Lab Rel) (Sept 29, 1961). 


General Motors refused to bargain on a supplemen- 
tary proposal by the United Auto Workers calling for 
an agency shop clause to cover employees in Indiana, 
where the right to work law had been construed as not 
prohibiting the agency shop. The National Labor Rela- 
tions Board first held that an agency shop was unlaw- 
ful under the Taft-Hartley Act in a “right-to-work” 
state and that General Motors therefore was not 
obligated to bargain on the union’s demand. The 
Board, upon rehearing, reversed itself in a four-to- 
one decision, holding that an agency shop provision was 
a lawful form of union security under the Taft-Hartley 
Act of 1947. Therefore, General Motors’ failure to 
bargain with the union on the subject of an agency 
shop constituted an unfair labor practice under sec- 
tion 8(a)(5) of the Taft-Hartley Act. 

The majority interpreted section 8(a)(3) of the 
Taft-Hartley Act, which specifically provides for a 
membership requirement in the union security contract, 
as permissive rather than exclusive. It therefore con- 
cluded that when a state had enacted a right-to-work 
law making the union shop illegal, but not outlawing 
lesser forms of union security agreements such as the 
agency shop, such lesser forms of agreement were valid 
under federal law. The Board’s first decision in the 
instant case strictly interpreted section 8(a)(3) to 
provide that the only permissible form of union secu- 





* Condensed from a comment published in XXX Fordham Law 
Review 530-536 (February 1962) and printed with permission from 
Fordham Law Review. Business address: Fordham Law Review, 
Lincoln Square, New York 23, New York. Single copy price $1.50. 
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rity was the union shop, on the ground that the right to 
bargain for any lesser form of union security (e.g., 
agency shop) was contingent upon the existence of the 
right to bargain for a union shop. 

To eliminate the closed shop, the Taft-Hartley 
Amendments of 1947 left intact the introductory lan- 
guage of Section 8(3) of the Wagner Act, prohibiting 
discrimination in employment, but it modified the 
proviso to outlaw the closed shop. The object of the 
legislature in curtailing permissible union security ar- 
rangements was to remedy the most serious abuse of 
compulsory union membership. The amendment, in 
effect, emancipated the individual worker from the 
abuses of power by either organized labor or manage- 
ment, while permitting organized labor to eliminate the 
so-called “free riders.” 

In Union Starch & Ref. Co., three employees who 
were not members of the union tendered to the union’s 
representative the dues and initiation fees uniformly 
required of members, but refused to comply with addi- 
tional requirements which the union imposed as condi- 
tions of membership. The union then requested that 
the company discharge the employees pursuant to the 
contract. After full investigation the company com- 
plied with the union’s request whereupon the dis- 
charged employees filed charges of unfair labor prac- 
tices. The Board stated that “the provisos of section 
8(a)(3) are specifically limited to protecting nonmem- 
bers of the contracting union, and cannot be converted 
into statements of the conditions which entitle an em- 
ployee to membership rather than those which entitle 
him, as a nonmember, to keep his job. The Board read 
proviso B of 8(a)(3) as extending protection to any 
employee who tenders periodic dues and initiation fees 
without obligating him to join the union. The Board 
accordingly found that employer and union committed 
unfair labor practices by discharging employees for 
reasons other than nonpayment of dues. Therefore, 
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the union shop contract is not per se enforceable under 
federal law, but is in fact enforceable under federal law 
to the extent of an agency shop provision. The so- 
called “union shop” permissible under Taft-Hartley 
is no more than the agency shop. 

Since the agency shop is the maximum form of union 
security agreement enforceable under federal law, and 
not the union shop agreement, the Indiana right-to- 
work law as construed by its courts is a vain piece of 
legislation with respect to employers subject to the 
jurisdiction of federal law. 


THE LABOR-MANAGEMENT RELATIONSHIP: 
PRESENT DAMAGES FOR LOSS OF FUTURE 
CONTRACTS * 


United Shoe Workers v. Brooks Shoe Mfg. Co., 187 F 
Supp 509 (ED Pa 1960). 

On April 30, 1957, the Brooks Shoe Manufacturing 
Company closed the doors of its Philadelphia factory 
for the last time, and thereby completed a three year 
moving process to Hanover, Pennsylvania. The union 
which represented thirty-three workers left behind by 
the transfer brought suit under section 301 of the 
Taft-Hartley Act. The court held that the removal was 
a breach of the collective bargaining agreement, and 
observed that had these facts been before the Na- 
tional Labor Relations Board, Brooks would have 
been found guilty of committing an unfair labor prac- 
tice. Three items of damages were awarded to the 
union as an entity. $50,000 punitive damages, $4,251 
compensatory damages representing the dues the union 





* Condensed from a comment published in 71 The Yale Law 
Journal 563-574 (January 1962), and printed with permission 
from The Yale Law Journal. Business address: The Yale Law 
Journal, 127 Wall Street, New Haven, Conn. Single copy price 
$2.50. 
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would have collected from April 30, 1957, the date of 
the breach, to September 22, 1960, the date of decision; 
and $23,760 for compensatory damages representing 
the dues lost to the union for the next twenty years. 
The contract breached by the removal had been made 
early in 1957, and was to have terminated on December 
31, 1957, eight months after the removal was completed 
and thirty-three months before the decision. 

The award of damages for lost future dues rests 
upon the assumption that parties to a present contract 
may have an interest in future contracts between them- 
selves even without an express provision to that effect, 
and that the law should protect this interest under 
certain circumstances. 

It is not enough for a court to decide that an inno- 
cent party’s opportunity to negotiate future contracts 
should, under these circumstances, be protected; it 
should construct a legal justification upon which to 
base that protection. This requirement presents three 
basic problems: traditional doctrines dealing with in- 
terests in future contracts must be distinguished; a 
theory imposing an “obligation implied in law” must 
be adopted; and a method of measuring a party’s in- 
terest in future contracts must be developed. The 
Brooks decision is disturbing in its silence on these 
problems. 


Distinguishing Traditional Contract Doctrine 


Decisions awarding damages for breach of contract 
between parties in continuing associations analogous 
to that between Brooks and the union expressly deny 
the kind of damages awarded in Brooks. These cases 
were decided upon the basic tenet of contract law that 
the intent of the parties as expressed in the agreement 
is controlling. Termination provisions have been uni- 
versally construed to express the intended duration 
of the parties’ contractual obligations. 
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Damages to individual workers for breach of collec- 
tive bargaining agreements traditionally have been 
limited to those accruing at the earliest date the agree- 
ment could rightfully be terminated. 

Closer analogy to collective bargaining agreements 
may be found in exclusive agency and dealership rela- 
tions, generally secured by a series of short-term con- 
tracts. Dealers’ claims for lost profits resulting from 
the manufacturer’s breach are limited to the remainder 
of the particular contract breached. If each contract 
contains both a notice provision and an express term- 
ination date, the dealer can collect only for the loss of 
profits he would have made during the notice period. 
As in the individual employee situation, damages do not 
extend even to the maximum term of the contract, let 
alone project to future contracts. 

To support the Brooks decision, therefore, a court 
must be prepared to distinguish those cases which 
turned upon traditional contract doctrine. One distine- 
tion exists when the contract contains an express provi- 
sion inconsistent with the termination clause. Another 
distinction is available when a second contract has been 
agreed upon before termination of the first, even 
though it has not yet been signed by the parties. A 
third, recently adopted by the Supreme Court, holds 
that an arbitrator’s award of damages for interests 
arising after the termination of a collective bargaining 
agreement is valid if the award is authorized by the 
agreement as construed by the arbitrator. 

The most direct way a court deciding a collective 
bargaining case can distinguish the earlier law might 
be to accept the view that collective bargaining agree- 
ments are so inherently unlike usual contracts that 
traditional law should not be applied. It is possible to 
pinpoint three particular differences that militate 
against the classic emphasis upon express intent. First, 
at least two courts have observed that the purpose of 
collective bargaining agreements is much broader than 
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that of the usual contract. Second, it has been sug- 
gested that collective bargaining agreements frequent- 
ly are made in an atmosphere of great economic pres- 
sure, forcing the parties to frame the contract with 
intentional ambiguities in order to execute some agree- 
ment. Third, it has been observed that collective bar- 
gaining agreements, unlike usual contracts, involve a 
great number of individuals, each of whom has his own 
idea of the objectives. A final distinction, perhaps the 
most important of all, is that collective bargaining 
agreements already have come under statutory regula- 
tion which, to a substantial degree, has withdrawn the 
parties’ freedom to come and go as they please. 


Finding a New Theory 

The Brooks decision implies that the employer 
should be held liable whenever he improperly severs 
the relationship between himself and the union, re- 
gardless of whether the move occurs during the term 
of any particular contract or after its expiration. 
Brooks must be read to suggest that the law should 
impose upon parties to certain types of contracts a 
legal obligation to refrain from certain conduct which 
would destroy the other’s interest in a relationship that 
has existed for some time, regardless of either party’s 
expressed intent. 

To a limited extent this result has been attained by 
statute in some other specialized areas. The govern- 
ment has acted to prevent one party from suddenly 
ending its relationship with another because the other 
party’s position makes him especially susceptible to 
great harm from such a termination. 

A statutory scheme exists in the collective bargain- 
ing field with similar restrictive efforts. Sections 8 
and 9(a) of the Labor Management Relations Act have 
tended to change collective bargaining from a tradi- 
tional contract relationship to a kind of status relation- 
ship, emphasizing the character of the parties rather 
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than their intent. This statute has deprived an em- 
ployer of his traditional freedom to choose a contract 
partner. It has imposed upon him instead a legal ob- 
ligation to bargain with a particular union solely be- 
cause of the status the union has attained through 
election. And if an employer refuses to negotiate with 
the union representing his employees, his refusal con- 
stitutes an unfair labor practice under section 8. Sec- 
tions 8 and 9(a), when read together, therefore, suggest 
that some kind of compulsory relationship has already 
been imposed upon the parties. Although the particular 
terms of future contracts are subject to negotiation, 
the parties have been placed in a position where they 
must at least negotiate. 

A justification for requiring a party to pay damages 
for disputing the status underlying the collective bar- 
gaining relationship may be found in the famous Lin- 
coln Mills opinion, which interpreted section 301 as 
having superseded the common law rule disallowing 
specific performance of an executory agreement to 
arbitrate. Lincoln Mills can be viewed as authorizing 
courts to consider the national labor statutes when 
deciding suits involving cessation of a collective bar- 
gaining relationship. And if a court finds that these 
statutes afford the union an enduring status right, 
it would be justified in fashioning a remedy to protect 
this right from improper abridgement. Support for 
the use of a damage remedy in such a situation might 
be drawn from the Enterprise Wheel case, in which the 
court enforced an arbitrator’s decree awarding contract 
damages that arose after termination of the agreement. 
The NLRB policy awarding wrongfully discharged 
employees back pay covering the period after expira- 
tion of the collective agreement in force when the dis- 
charge occurred is an additional indication that an 
in futuro money judgment may sometimes be appropri- 
ate in the labor field. 
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A court that awards damages for violation of an 
obligation that derives from sections 8 and 9(a) of the 
Labor Management Relations Act, however, would 
come dangerously close to invading the primary juris- 
diction of the National Labor Relations Board. Lin- 
coln Mills, of course, could be construed as having 
weakened the division between the jurisdiction of the 
courts and that of the Board when it invited courts 
to fashion remedies based on standards of the Labor 
Management Relations Act. A court that awards dam- 
ages for termination of a going collective bargaining 
relationship, therefore, must read Lincoln Mills and 
the federal statutory scheme liberally, not only to 
justify protecting that going relationship, but also to 
extend judicial authority into the area identified as 
“unfair labor practices.” 


Fashioning an Adequate Remedy 

Once a court has taken the first two steps—dis- 
tinguished traditional contract doctrine and substituted 
a theory imposing a more permanent relationship upon 
parties to collective bargaining agreements—it still 
must fashion a remedy to enforce the new law effec- 
tively. If the remedy selected is compensatory dam- 
ages, as it was in Brooks, the court must identify the 
actual injury suffered by the plaintiff and assign a 
monetary value to it. The actual injury to the union 
is the loss of the “chance” to make future contracts. 

Two devices are available to calculate damages for 
the loss of this chance. One is an all-or-nothing method, 
by which the court would award damages for the full 
value of the future contracts if the probability that 
they would have been made exceeds a minimum level, 
and would award nothing if the probability is below 
that level. The weakness of this method is its failure 
to compensate for the actual interest lost by the plain- 
tiff, which is not the future contracts themselves, but 
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the “probability” of entering such contracts. The other : 
device is the classic theory of simple probability, used 
first by the courts of England. This requires reducing 
the probability to a numerical value and multiplying 
that number by the full economic value of the future 
contracts to the plaintiff, to ascertain the precise eco- , 
nomic value of the probability. Both devices require 
the evaluation of two separate factors: the probability 
of future contracts and the full value of the future con- : 
tracts to the plaintiff. j 
The probability that two given parties would have . 
made a future contract had one party not severed the 
the relationship is the sum of the probable nonoccur- 
rence of all factors that could prevent the contract. 
The key to any probability system is identifying these 
variables and assigning a probability value to them. j 
When deciding which factors to exclude in predicting 
whether another contract would have been made, the 
court has at least two alternatives. It can exclude all 
factors an employer would consider in deciding to end 
relations with a union, thereby imposing upon the 
employer an absolute obligation to make no decisions 
that would separate him from the union. Or the court , 
ean establish a “bad faith” standard, under which it 
would ignore a limited number of the many factors 
that might influence an employer to move. This second 
alternative seems to comport more closely with the 
objections of the Labor Management Relations Act. 
In the collective bargaining situation it is impossible to , 
apply the reasonable certainty standard without pre- 
cluding damages entirely. In the first place, a court 
would be hard pressed to identify all the factors that 
could preclude future contracts, even under the ab- 
solute obligation standard. There is a variety of fac- 
tors outside the employer’s control that could destroy j 
the relationship. 
Even if identification of all relevant factors were | 
possible, the problem of estimating the probability of i 
4 
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their occurrence seems insoluble. The factors that may 
prevent two particular parties from making a future 
contract do not exist independent of each other. When 
the probability of one reached a certain level the prob- 
ability of others may increase or decrease, and the 
statistical method cannot measure this interaction in a 
specific factual complex. Moreover, many of the rele- 
vant factors themselves are largely products of in- 
dividual attitudes and corporate policies, determining 
the way a particular union or employer will react to 
specific situations. 

The court, of course, could adopt a less precise meas- 
ure of damages, like that employed by some courts 
and urged by many leading writers in tort law, by giv- 
ing the trier of fact wide flexibility to weigh the evi- 
dence as a whole, rather than try to focus on each of the 
many variables, and to decide whether future contracts 
would, more likely than not, have materialized. 

However the court determines the probability of 
future contracts, it must face the challenge of compen- 
sating for the loss of that probability. This requires 
an estimation of the full value of the future contracts 
to the plaintiff. Expected dues—the basis of the 
Brooks award—do not represent the union’s real in- 
terest in future agreements. Theoretically, the local 
union returns most, if not all, the dues it receives to the 
employees in the form of services rendered under each 
collective agreement. 

An accurate description of the union’s interest in a 
collective bargaining agreement would have to in- 
clude the elements of prestige and institutional 
strength. When a union is improperly deprived of an 
opportunity to continue a contractual relationship, 
therefore, the injury it suffers may not lie in the loss 
of any monetary income, but in the damage to its 
stature as a representative agent. Neither compensa- 
tory damages, if calculable, nor punitive damages satis- 
factorily restore the inevitable loss of prestige and 
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power that results when an employer abandons his re- 
lations with a union. 

The most appropriate solution is probably the use of 
an equitable remedy, by which the court can order the 
employer to return to his original location if he already 
has begun to move, or prevent him from moving if he 
has not yet done so. But if a court adopts such a policy, 
it has placed itself in the position of duplicating a rem- 
edy the NLRB regularly can provide. 

The damage remedy is thus inappropriate, not only 
because it is difficult to calculate accurately, but be- 
cause it does not reflect the actual loss to the union. 
The appropriate remedy, equitable relief, on the other 
hand, can better be administered through the expertise 
possessed by the NLRB, which long has been granting 
such a remedy. Even if there are sound economic or 
policy reasons for protecting a union’s interest in 
the continuation of its collective bargaining status with 
an employer, there seem to be no adequate reasons 
for this protection to stem from the courts. 


PRE-EMPTION—POWER OF STATES TO REGU- 
LATE UNION INTERNAL DISCIPLINE * 


Local 248, United Automobile, Aircraft & Agricultural 
Implement Workers of America (AFL-CIO) v. 
Wisconsin Employment Relations Board, 11 Wis2d 
277, 105 NW2d 271 (1960), cert denied 365 US 878 
(1961). 

The Wisconsin Supreme Court held that the Wis- 
consin Employment Relations Board did not have juris- 
diction to review a union’s action in fining members 





* Condensed from a comment published in 1962 Wisconsin Law 
Review 166-172 (January 1962) and printed with permission from 
Wisconsin Law Review. Business address: University of Wiscon- 
sin, 213 W. Madison Street, Waterloo, Wisconsin. Single copy 
price $1.00. 
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who crossed a picket line. The Company and the re- 
calcitrant members filed a complaint with the WERB 
charging that the union’s action constituted coercion 
of these members in the exercise of their rights under 
the Wisconsin Employment Peace Act and thus the 
union was guilty of an unfair labor practice under that 
act. The WERB found the union guilty of these 
charges and issued a cease and desist order. It based 
its jurisdiction upon a finding that the activities com- 
plained of were neither protected nor prohibited by 
the National Labor Relations Act. The Wisconsin Su- 
preme Court upheld the union’s contention, holding 
that since the union’s action was “arguably subject” 
to the jurisdiction of the National Labor Relations 
Board, the state board must defer to the exclusive pri- 
mary jurisdiction of the NLRB. 

Much litigation has arisen concerning pre-emption 
in the labor field. In the Briggs-Stratton case, the 
United States Supreme Court set forth in a dictum the 
broad principle that the states may regulate conduct 
which is neither protected as an employee right by sec- 
tion 7 nor prohibited as an unfair labor practice by 
section 8 of the NLRA. The Supreme Court weakened 
the pronouncement in that case in a series of decisions 
making it unclear what power the states had to regulate 
union conduct, regardless of its classification. Then, 
in San Diego Bldg. Trades Council v. Garmon, the 
Court set forth a test for determining pre-emption. 
State jurisdiction is displaced when the union activity 
is “. .. arguably within the compass of §7 or §8 


-.. .” Whenever an issue is reasonably raised as to the 


possible application of section 7 or 8 the state court 
must find federal pre-emption. The initial finding 
that the activity is arguably subject to the terms of 
section 7 or 8 is enough to displace state jurisdiction, 
and it is unnecessary for the court to examine the 
merits of the issue. 
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Garmon recognized two areas of concurrent juris- 
diction. First, the states may give injunctions or dam- 
ages as redress against “conduct marked by violence 
and imminent threats of public disorder.” The second 
instance of concurrent jurisdiction arises where the 
activity sought to be regulated is “merely a peripheral 
concern” of the NLRA. — 

In applying the Garmon test in finding pre-emption 
in the principal case, the Wisconsin court reasoned that 
a major purpose of the NLRA was to correct an in- 
equality of bargaining power between employees and 
employers and that section 7 and section 8(b)(1)(A) 
spell out this desired balance of bargaining power 
sought to be achieved and maintained under the NLRA. 
Since a union’s power to discipline its members is an 
important facet of its bargaining power, the court 
thought that state regulation would interfere with the 
desired balance of bargaining power and thereby con- 
flict with the public interest expressed in the NLRA. 
Because of the relation of disciplinary power to the 
union’s bargaining power, the court reasoned that the 
power to fine is more than a peripheral concern of the 
NLRA and since violence was not involved in the case, 
the court found that neither instance of concurrent 
jurisdiction under the Garmon test was present. 

The court proceeded to consider the pre-emption 
question on the merits. The court found that the 
union’s action in fining its recalcitrant members was a 
protected activity under NLRA section 8(b)(1)(A). 
The court found support in a decision of the Sixth 
Circuit holding that a union had a “legal right” to expel 
a member for life. The court also relied upon three’ 
prior NLRB decisions holding that it was not an unfair 
labor practice to threaten members with expulsion for 
failure to follow certain bargaining procedures or to 
fine members for failure to picket during a strike and 
that union fining is not a mandatory subject of bar- 
gaining. 
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It would seem that the Wisconsin court properly 
found pre-emption. The fact that a reasonable ques- 
tion was raised concerning the applicability of the 
NLRA justifies such a finding. But the court’s con- 
clusions on the merits of the pre-emption problem, 
in addition to being superfluous, do not rest upon such 
firm ground. 

It is submitted that in the absence of any compelling 
authority, the contention that union discipline is neither 
protected nor prohibited by the NLRA is more potent 
than the court’s suggestion that it is a protected ac- 
tivity. Only those activities enumerated by Congress 
are protected, and it would seem that union disciplinary 
power is not among those concerted activities given 
such protected status. It appears that the proviso 
to section 8(b)(1)(A) merely removes union disci- 
plinary activities from the proscriptions of that section, 
leaving them neither protected nor prohibited. Fur- 
thermore, the concept of a desired equilibrium in bar- 
gaining power is a weak indictment of state regulation 
of union disciplinary activities. It is wooden logic to 
proceed upon the theory that any activity which would 
be important in the union arsenal at the bargaining 
table is entitled to the protection of the federal act. 
In addition, it is not clear that state regulation would 
shift the balance of bargaining power to a position 
adverse to the public interest. There is no reason to 
believe that the state forum is any less capable of 
regulating union discipline in a manner compatible 
with the public interest. 

The NLRB decisions relied upon by the court offer 
little support for the belief that union discipline is a 
protected activity. A holding that such an activity is 
not an unfair labor practice is not a holding that such 
an activity is protected. One of these cases, arising 
from a background similar to that of the principal case, 
has since been overruled by a decision of the Seventh 
Circuit rejecting the reasoning adopted by the Wiscon- 
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sin court. Finally, it should be noted that pre-emption 
of this area from state regulation might unduly hinder 
the individual employee’s vindication of excesses in 
union discipline. For these reasons, under the better 
view union disciplinary activities are neither protected 
nor prohibited by the NLRA. 


SECTION 14(b) OF TAFT-HARTLEY ACT HELD 
TO AUTHORIZE STATE COURT ENFORCE. 
MENT OF STATE AGENCY SHOP PROHIBI- 
TION * 


Higgins v. Cardinal Mfg. Co., 188 Kan 11, 360 P2d 456, 
cert denied, 368 US 829 (1961). 


Defendant employer entered into a collective bar- 
gaining agreement with defendant union that contained 
an agency shop provision requiring members of the 
certified bargaining unit who refuse to join the union 
to pay to the union, as a condition of continued employ- 
ment, amounts equal to the initiation fees, union dues, 
and assessments paid by union members. Plaintiffs, 
nonunion employees, refused to pay the required sums 
and, after notification that they would be discharged 
unless they paid, brought an action in a Kansas court 
to enjoin application of the contract and to secure a 
declaratory judgment as to the validity of the agency 
shop provision under the state “right-to-work” law. On 
appeal from dismissal for failure to state a cause of 
action, held, reversed; on cross appeal from denial of 
a motion to dismiss for lack of jurisdiction, held, af- 
firmed. Agency shop provisions violate the “right-to- 
work” amendment of the Kansas constitution, and 
section 14(b) of the Taft-Hartley Act grants states 





* Condensed from a note published in 62 Columbia Law Review 
538-543 (March 1962) and printed with permission from Columbia 
Law Review. Business address: Columbia Law School, Columbia 
University, New York 27, N. Y. Single copy price $1.50. 
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the authority to proscribe agency shops and the juris- 
diction to enforce such proscriptions even though inter- 
state commerce is involved. 

Because section 14(b) is drafted in terms of “agree- 
ments requiring membership,” unions have responded 
to the state legislation by incorporating into collective 
bargaining agreements “agency shop” provisions, 
which do not require actual membership but provide 
that a nonunion employee must pay to the union, as a 
condition of continued employment, an amount equal to 
the initiation fees, dues, and other assessments levied 
on union members. However, only ten states have 
drafted their “right-to-work” laws exclusively in terms 
of membership; the other ten enactments declare that 
payment of union dues cannot be a condition upon 
which employment is based. This raises the question 
whether compulsory payment of dues is equivalent to 
“membership,” thereby permitting state prohibition of 
agency shops under section 14(b). 

Noting that Kansas constitutional amendment pro- 
hibited the conditioning of employment upon union 
“membership” and that a provision phrased in terms 
of payment of dues had earlier failed to receive legis- 
lative approval, the court in the instant case neverthe- 
less declared that the maxim of liberal construction 
of a constitution permitted a finding that agency shop 
agreements were proscribed. It supported its deci- 
sion by observing that the Supreme Court and lower 
federal courts had previously equated agency shops 
with union shop agreements under section 8(a)(3) and 
under the Railway Labor Act in eases holding that 
the payment of dues and fees is the only support 
unions may require as a condition of employment un- 
der union shop agreements. 

If the holding of the instant court and the belief of 
several state courts and legislatures that agency shops 
may be proscribed by state “right-to-work” laws under 
section 14(b) is erroneous, the recent NLRB decision 
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declaring an agency shop agreement to be a federally 
protected form of union security will have the effect 
of removing from state control all such agreements 
within the federal purview through the operation of 
the supremacy clause. Since section 14(b) was drafted 
to enable states to restrict certain forms of compulsory 
unionism as an exception to the protective federal 
policy of section 8(a)(3), the instant court’s observa- 
tion that the meaning of “membership” as a condition 
of employment is the same in both sections seems 
warranted. It is now clearly established that agree- 
ments protected by section 8(a) (3) include those mere- 
ly requiring financial support. A compromise in 
section 14(b) permitting state prohibition of agree- 
ments requiring actual membership but not those 
merely requiring financial support would protect the 
unions’ interests in a “right-to-work” state while rec- 
ognizing the state policy against compelling a worker 
to actually join a labor organization. However, the 
legislative history of section 14(b) appears to dispel 
arguments favoring a literal definition of “member- 
ship.” 

The instant court’s intimation that the enactment of 
a “right-to-work” law automatically transforms agen- 
cy shop agreements into a status neither federally 
protected nor prohibited has since been refuted by an 
NLRB ruling that protected status remains when state 
law does not prohibit the agency shop. However, the 
legislative history does support the instant court’s as- 
sertion that a state has jurisdiction to enforce its 
prohibitions. Indicative of the emerging conflicts in 
federal-state jurisdiction is the apparent lack of juris- 
diction of the instant court at the time of its decision. 
The NLRBB, although since reversing itself, had prior 
to the instant case declared agency shop agreements 
to be federally prohibited in “right-to-work” states. 
Even though the Board’s policy may have been mis- 
interpreted by the instant court, agency shop agree- 
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ments at the time were at least arguably prohibited by 
the Taft-Hartley Act. Thus, the doctrine of exclusive 
jurisdiction was relevant and should have pre-empted 
the instant court from any consideration of the issue. 


SENIORITY RIGHTS HELD TO SURVIVE TERMI- 
NATION OF CONTRACT AND TO BE TRANS- 
FERABLE TO EMPLOYER’S NEW PLANT * 


Zdanok v. Glidden Co., 288 F2d 99 (2d Cir), cert 
granted, 368 US 814 (1961) (No 242). 

Under the seniority clause in a collective bargaining 
agreement, any worker with seniority was guaranteed 
reinstatement within three years after any layoff. 
When the agreement expired, the employer discharged 
its workers and moved from Long Island to a new 
factory in Bethlehem, Pennsylvania, where it contin- 
ued to manufacture many of the same products it had 
made at the old plant. Several former employees de- 
manded “reinstatement” with seniority at the new 
plant, but the employer refused them jobs on any oth- 
er basis than as new applicants. The former employees 
brought an action for damages in a federal district 
court. The court denied relief, but the Court of Ap- 
peals for the Second Circuit reversed, holding in a 
two-to-one decision that the seniority rights had been 
earned “by compliance with the terms of the contract,” 
were therefore “vested,” and “could not be unilateral- 
ly annulled by the good faith move of the factory to 
another city.” 

The present case involved the difficult problem of 
construing a contract by implication to meet a con- 





* Condensed from a comment published in 110 University of 
Pennsylvania Law Review 458-464 (January 1962) and printed 
with permission from University of Pennsylvania Law Review. 
Business address: 3400 Chestnut Street, Philadelphia 4, Penn- 
sylvania. Single copy price $1.75. 
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tingency for which it did not provide in express terms. 
The courts have utilized two methods to fill such gaps 
—the effectuation of the parties’ intentions where 
literal enforcement of the express terms would work 
an inequity, and the imposition of contractual terms 
as a requirement of public policy. Courts have en- 
forced claims of rights to vacation pay, retirement 
pay, and severance pay—despite the absence of such 
claims before the expiration of the contract—by hold- 
ing that the employer could not have intended that 
rights earned by compliance with the contract should 
go unfunded. To refuse to require an employer to 
make good on such future compensation would permit 
him to avoid unilaterally part of the consideration for 
labor received which was clearly contemplated by both 
parties on entering the collective agreement. 

Courts have hesitated to accord the same protection 
to seniority rights as to deferred benefits, despite the 
fact that to employees seniority is one of the most 
important security provisions in the collective bargain- 
ing agreement. The courts have enunciated a formal 
rule that seniority rights are contingent upon the con- 
tract creating them and are therefore extinguished 
upon termination of that contract. 

The court in the present case purported to interpret 
the contract according to the intentions of the parties 
and their “reasonable expectations.” In so doing, it 
assigned particular significance to defendant’s volun- 
tary recognition of its former employees’ rights to re- 
tirement benefits. Analogizing from retirement bene- 
fits to seniority rights on the ground that both are 
facets of the consideration given by the employer for 
the employees’ services, the court found in the com- 
pany’s treatment of retirement benefits an implied 
willingness to recognize the validity of all of the securi- 
ty interests which had accrued to the employees under 
the contract. It is doubtful that the court correctly 
interpreted the employer’s actual intentions; it would 
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appear rather that the court, unwilling to accept the 
distinction made in earlier cases between seniority 
rights and other security interests, introduced an “im- 
plied” clause into the contract in order to correct what 
it thought to be an inequitable situation brought about 
by the employer’s unilateral termination of the con- 
tinuing employment relationship. There are sound rea- 
sons for the result. 

The majority in the present case considered seniori- 
ty chiefly as a guarantee of security. That other pro- 
cedures are often keyed to the seniority system should 
not be allowed to conceal the fact that the basic rea- 
son for its existence is to provide against future in- 
dustrial vicissitudes by protecting workers with the 
longest terms of service. By stressing the security 
aspect of seniority, the court in the present case un- 
derlined seniority’s close kinship with those types of 
security interests which have been protected, and paved 
the way for its analogous treatment. Rights to vaca- 
tion pay, severance pay, and pensions depend just as 
much for their existence upon creation in the collective 
bargaining agreement as do seniority rights, and they 
are no more “inherent” in the employment relation- 
ship. 

The peculiar problem which has probably caused the 
courts’ failure to preserve seniority rights heretofore 
is that, while seniority confers future benefits in re- 
turn for present labor, it is also a present status which 
may be made the basis of present benefits such as 
shift scheduling and promotions. In this aspect it 
resembles regular wages, which clearly would not sur- 
vive termination of a contract without specific provi- 
sion. Moreover, in contrast with vacation pay and 
pensions, the continued enjoyment of the security bene- 
fits of seniority is contingent upon the maintenance 
of the employment relationship. Thus the enforce- 
ment of seniority status represents a limitation upon 
the right of management to control the composition 
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of its working force to the extent that it compels the 
continued employment of certain workers. That the 
seniority structure involved in the present case pro- 
vided only for future rehiring security no doubt helped 
the court to reach its ground breaking result. 

Perhaps because of an awareness of the important 
part played by policy considerations in its construction 
of the contract, the court was careful to limit its hold- 
ing to the facts before it. It held only that when the 
seniority clause of a collective bargaining agreement 
states that the right to reinstatement exists for a 
period extending beyond the term of the agreement, 
the security rights created by that clause implicitly 
survive the termination of the contract for the dura- 
tion of that period, and the company, when it moves, 
is bound to provide an opportunity for re-employment 
to those who are protected by the clause. If the work- 
er elects not to take this opportunity, then he in effect 
waives his right to seniority and cannot bring an ac- 
tion upon it. The court was careful not to set a mone- 
tary value on the security provided by seniority rights. 
In the instant case, the court held that the employees 
were entitled to damages solely to compensate them 
for the employer’s breach of his contractual duty to 
reinstate them and not to compensate for their loss of 
seniority itself. This decision would not seem to create 
any prejudice to the interests of the moving firm to 
which a court would be likely to give weight. It only 
obliges the employer to offer re-employment to its 
former employees instead of hiring new ones. By 
stressing the security aspect of seniority, the court in 
the instant case extended protection to important se- 
curity interests of the employees which had long been 
judicially neglected. While its opinion suffers from 
the inevitable ambiguity of a policy decision couched 
in legal terms, the result would seem, on balance, to be 
a just one. 
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ARBITRATION 


Grievance Arbitration as a Judicial Process * 

A member of the New York Bar, reviewing two re- 
cent books on “arbitral jurisprudence”, takes the oc- 
casion to set forth his own views on charges that 
arbitration is suffering from “institutionalization and 
standardization”. He agrees that grievance arbitra- 
tion has become essentially a “judicial process”, main- 


* Condensed from book reviews by Donald H. Wollett, published 
in 37 New York University Law Review 543-547 (May 1962). 
Business address: New York University Law Review, Vanderbilt 
Hall, Washington Square South, New York 3, New York. Single 
copy price $2.00. 
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taining that this is what most parties prefer it to be. 
Mr. Wollett suggests that “ad hoe grievance arbitra- 
tion has gained in stature in part because it has taken 
on more and more of the characteristics of the judicial 
process” and that its growth and acceptability “have 
paralleled the very institutionalization and standard- 
ization which its critics decry”. He recognizes that 
reforms and improvements are necessary, and cites 
some examples of what they should be. 


MANAGEMENT-UNION RELATIONS 
The Shifting Power Balance in the Plant * 


Develops the theme that “unions are getting weaker 
and management is growing stronger”, with particular 
reference to developments at the plant and local union 
level in one manufacturing community. The reasons 
why the union movement has “lost its forward direc- 
tion” are analysed—increasing average age of union 
staff representatives; greater demands on their time; 
loss of “creative enthusiasm”; unions’ inability to in- 
crease the size of their staffs or to recruit adequate 
replacements; increasing responsibility of local offi- 
cers who are often less capable than international rep- 
resentatives, are less willing to donate time to the 
union, and are more prone to “petty corruption” and 
“sharp political factionalism”; changed attitudes of 
rank-and-file members who have “little emotional feel- 
ing” about their union and “little sense of identifica- 
tion”, less hostility to management, “more ambiguous 
goals”, fears of inflation, automation, subcontracting 
and layoffs. 





* Condensed from an article by George Strauss, published in 1 
Industrial Relations 65-96 (May 1962). Business address: In- 
stitute of Industrial Relations, 201 California Hall, University of 
California, Berkeley 4, Calif. Single copy price $1.50. 
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On the other hand, management’s “new militancy” 
has had an impact on day-to-day administration of 
contracts. Three “closely inter-related factors” are 
stressed: (1) economic—pressure of the cost-price 
squeeze, (2) ideology—a “new sense of purpose in 
dealing with unions,” and (3) personnel—increasing 
use of “professionally oriented” industrial relations 
men. 

The author concludes with a warning to management 
not to abuse its power: 


There are signs that some managements, hav- 
ing tasted victory, have become obsessed with 
power for its own sake and are now seeking to 
reduce the unions to ineffectiveness (though there 
are few instances where management has much 
hope of eliminating them altogether). 

If pushed too hard by management, unions may 
easily become hypermilitant and with the enthusi- 
astic support of their memberships push manage- 
ment back to the position of the late forties. 
Certainly management would be wise to use its 
new-found power with care. 


Labor Relations—Four Professional Views * 

These articles might be termed a “Government-eye” 
view of labor relations. Ewan Clague, Commissioner 
of the Bureau of Labor Statistics, discusses briefly 
the role of Government statistics with emphasis on the 
Consumer Price Index and measurements of produc- 
tivity. The Commissioner of the Bureau of Labor- 
Management Reports, John L. Holcombe, outlines 





* Condensed from articles by Ewan Clague, John L. Holcombe, 
Stuart Rothman and William E. Simkin, published in 5 Business 
Horizons 61-80 (Summer 1962). Business address: Graduate 
School of Business, Indiana University, Bloomington, Indiana. 
Single copy price $2.00. 
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management’s obligations under reporting provisions 
of the LMRDA. Problems of achieving wage-price 
“restraint” by means of Administration “guidelines” 
for wage negotiations are reviewed in a thoughtful 
piece by NLRB General Counsel Stuart Rothman, 
while William E. Simkin, Director of the Federal 
Mediation Service, tries to trace current trends in 
collective bargaining. 


UNION ORGANIZING 


Union Racial Problems in the South * 


This article explores the racial issue as it affects 
unions. Emphasis is on the following four questions: 


1. What are the effects of the equalitarian 
racial policies of national unions on southern or- 
ganizing activity? 

2. Will attempts to introduce equalitarian ra- 
cial practices in the South evoke opposition from 
southern union members? 

3. Will equalitarian policies cause members and 
local unions to secede from national organizations 
and join some of the segregationist labor organi- 
zations formed in the South following the Supreme 
Court’s school desegregation decision? 

4. What effect will racial conflict have on un- 
ion political activity? 


The author’s general conclusion is that racial unrest 
has had little effect on union organizing. 





* Condensed from an article by Ray Marshall, published in 1 
Industrial Relations 117-128 (May 1962). Business address: In- 
stitute of Industrial Relations, 201 California Hall, University of 
California, Berkeley 4, California. Single copy price $1.50. 
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WELFARE-PENSION DISCLOSURE ACT 


The Welfare and Pension Plans Disclosure Act—lIts 
History, Operation and Amendment * 

The author presents a careful and complete story 
of the Disclosure Act—background for the legislation, 
plus a detailed analysis of the original act and of the 
latest amendments. Probably because it is too early 
to tell, or too difficult for any one individual to sift 
the data, there is no attempt to evaluate the effective- 
ness of the Act in achieving the Congressional purpose. 





* Condensed from an article by Anthony A. Abato, Jr., published 
in 30 The George Washington Law Review 682-722 (April 1962). 
Business address: The George Washington Law Review, The George 
Washington University, Washington 6, D. C. Single copy price 
$2.00. 








